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CHAPTER 1

INTRODUCTION

Welcome to County Government in Utah—the official
resource guide of that Utah Association of Counties. This
book was prepared to provide you, the elected county
official, with basic background information regarding
the structure, functions, powers, and responsibilities of
county government in Utah. This subject is, of course,
very broad and complex, and encompasses far more
information than can be included in one small volume.
Further, the information contained in this book will no
doubt change from year to year based on the activities of
the Utah State Legislature and the courts in defining and
revising the powers of counties.

state law which is republished annually; in Volume 5 of
the hardback, thirty-volume edition of West’s Utah Code
Annotated; or at the State of Utah’s official website,
www.utah.gov, under the “Legislative Branch” drop-down
menu.
UTAH ASSOCIATION OF COUNTIES
The Utah Association of Counties (UAC) is a voluntary,
state-wide organization whose members are the 29
counties of Utah. The counties, through their elected
officials, direct UAC activities in providing services
to county officials. UAC was formed in 1924 to help
counties provide effective county government to the
people of Utah. The private, non-profit organization
offers a broad range of management, training, and
intergovernmental relations services to counties,
including commissioners and other county elected
officials. UAC’s purpose is to improve the operation
of Utah’s county governments and thereby improve
the quality of services which counties provide to their
residents.

It is, therefore, UAC’s intention that this book be
presented as a simplified or summarized explanation
of your powers and responsibilities as a county elected
official—almost in the nature of a “frequently asked
questions” explanation. It is also UAC’s intent to provide
updates and rewrites of this book as necessary.
We hope you feel comfortable using this book as a
summary or introduction to the specific subjects set out
in its chapters. However, if you encounter a particularly
complex problem, or some issue not addressed, you may
consider a review of your powers and responsibilities
with your county attorney or turn to the Utah Code for
more specific and detailed information regarding the laws
which govern county government in Utah.

UAC is dedicated to:
1. Securing state and federal legislation and
administrative action that is beneficial to the
counties of Utah and to county residents;
2. Providing forums whereby county policy can
be formulated so as to represent the interests of
all counties and all elected officials in county
government;
3. Assuring the continuance of a single unified
strong voice for county governments in Utah;
and
4. Enhancing the professionalism and performance
of public responsibilities of county officials in
county government.

THE UTAH CODE
The primary source of Utah laws regarding counties is
found in Title 17 of the Utah Code, sometimes referred
to in this handbook as the “County Code.” However,
the powers and duties of counties and county officials
are found throughout the Utah Code and may often
require legal counsel to help interpret specific issues. The
County Code can be found in Volume I of the Utah
Code Unannotated, a five-volume, paperback edition of

UAC is open 8:30 a.m. to 5:00 p.m., Monday through
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Conference (April), Affiliate Summer Workshops
(Summer), and the Annual Convention (November).
All training sessions focus on current issues dealing with
legislative, job-specific and general managerial matters.
Legislative Representation
UAC represents county government at the Utah
Legislature and the US Congress. We work to protect the
interest of Utah counties by monitoring the actions taken
by the numerous state and federal agencies that affect
county government. UAC legislative representation is a
continuing process that involves researching and drafting
legislation on behalf of counties, monitoring legislation
affecting counties and informing county officials of
legislative action. Even though the Legislature only meets
in January and February, preparing for and responding to
it is a year-round focus.

Friday. Please contact UAC at:
Utah Association of Counties
5397 South Vine Street
Murray, Utah 84107
Ph. (801) 265-1331
Fax (801) 265-9485
www.uacnet.org

Legal Services
There are times when the only way the interests of Utah’s
counties can be protected and advanced is through
court action. UAC participates in judicial action on
an as-needed basis, except in the area of appeals and
litigation of centrally assessed property taxation. In this
arena, UAC actively monitors tax appeals before the
Tax Commission and selectively prepares cases with an
estimate of value to present to the Commission. In this
manner, UAC has helped keep the counties from losing
millions of dollars in property tax value that would
otherwise have shifted to locally assessed properties.

What’s in it for my County?
There are no college or university degrees offered in
administrating county government. Often, the learning
curve for newly elected county officials is steep.
However, you have a valued partner in the Utah
Association of Counties (UAC). UAC is a nonpartisan, non-profit service organization dedicated to
strengthening county government.

Information & Research
UAC is an information and research service for counties.
If you have a question or run into a roadblock on any
project or issue, call UAC for help. UAC has more than
80 years experience dealing with the complexities of
county governance, particularly as it is impacted by
Federal, State and other local governments.

UAC offers a myriad of services and benefits to you
as elected officials, and to your county as a whole.
From election to retirement, or from budgeting to
filing lawsuits—UAC is here to assist you with solid
communications, educational programs, research and
financial assistance programs.

Cost Savings
UAC contracts with private companies using the buying
power of all 29 counties to lower costs. UAC also works
with the National Association of Counties, utilizing
their national buying power to lower costs for counties.
US Communities Government Purchasing Alliance
provides nationally-bid government contracts to all local
governments, including counties in Utah, and captures
the buying power of over 8,000 public entities.

Training and Education
From the time you are elected to office, UAC offers
training opportunities to help you better understand
and perform your duties. The Newly Elected Officials
Training (typically held in the first month or two you are
in office) is a precursor to UAC’s on-going program of
education and collaboration. UAC offers four (4) major
training opportunities throughout the year: County
Officials Day at the Legislature (February), Management
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UAC Staff and Their Duties
UAC presently has eight staff members. With such a
small staff we specialize in personal and custom attention
to your needs. We also bring a wealth of experience and
expertise to a wide variety of areas.

Doug Perry, Communications Director
Doug has worked for the Association
since 2002. He is tasked with
overall communications with the UAC
membership, including publications and
other materials. He also organizes
conferences and meetings, membership
database, some media and public relations duties.

Brent Gardner, Chief Executive Officer
Brent has worked for UAC since 1976 and
has a wealth of knowledge about county
government in not only Utah, but also
nationally. Along with overseeing daily
operations of the UAC office, Brent handles
much of the legislative load in representing
the counties at the Utah State Legislature and also
educating county officials and others on the issues
affecting county government (nationally and locally).

Adam Trupp, General Counsel
Adam began with the Association in 2006
and handles general legal counsel for UAC
and its members. He also serves as director
of the UBHC Committee and performs
legislative and governmental relations work
on a range of issues.

Jill Brown, Accountant
Jill has been with the Association since
2005 and handles most of the financial
duties in keeping UAC running. This
includes accounts payable and receivable,
payroll and benefits, budgets of UAC and
its committees, and many other duties.

Arie Van De Graaff, Legislative Analyst
Arie has been on the UAC staff since 2001.
His chief duties are tied to the Association’s
legislative activities. This includes
conducting research and compiling data,
tracking bills, presenting county positions,
and keeping officials informed on bills.

Chelsie Dalton, UBHC Administrative Assistant
Chelsie started with the Association in
2012. Her duties are primarily tied to
the Utah Behavioral Healthcare
Committee. She organizes the group’s
meetings, communicates with its members,
and assists the UBHC Director.

Mark Ward,
Senior Policy Analyst/Public Lands Counsel
Mark has been with the Association since
2006. He has a wealth of experience in the
public lands and natural resource arenas. This
includes working with county and state
officials to develop sound public lands and
natural resource policies and goals.

Debbie Goodwin, Office Manager
Debbie began with UAC in 2000 and over
the years has performed a variety of duties
to keep the office running smoothly. This
includes assisting the Board of Directors,
organizing meetings, overseeing building
issues, and greeting visitors of the UAC
office.

HISTORICAL BACKGROUND OF COUNTIES
County Government in America
Counties in the United States can trace their ancestry to
England in the Dark Ages when the king’s authority was
exercised, on a local basis, by English shires. Eventually
shires came to be governed by a man called the “shirereeve,” a title which came to be shortened over the years
to the term “sheriff.” When the Normans conquered
England in 1066, their French background was
unfamiliar with the shire system and they replaced shires
with a term that was more familiar—“county.” In France,
a county was ruled over by a count, a position which
never made the transition across the English Channel.

Alice Hancock, Administrative Assistant
Alice began with UAC in 2011 and shares
greeting and welcoming duties at the
reception area. She also assists with meeting
and conference preparation.
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With the discovery and colonization of America, English
settlers brought with them many aspects of government
they were familiar with but, as this was a new land of
opportunity, they soon modified and changed it into
something of their own.

even then had to make a special appeal to the legislature,
who had the final say.
At the turn of the 20th Century, Dillon’s Rule was well
rooted as basic law for county governments, and counties
across the country accepted it. Some bolstered this law
based on the attitude of some critics that counties were
weak and corrupt as depicted by H.S. Gilbertson’s, 1917
work entitled, The County: The “Dark Continent” of
American Politics.

America’s first county government was created in 1634
at James City, Virginia. Most colonists took to this
form of local government and so it wasn’t long before
the Commonwealth of Virginia had expanded to eight
counties, and many others came later during the colonial
period.

A reform movement also ensued in the early 1900s, with
an agenda including fewer officials being elected (more
appointed), a new and separate level of administration
created at the county level (county manager or
administrator), compensation by salary (as opposed to
being tied to fee collection), more professionalism, and
home rule defined below.

Also during this period, there began to be a growing
curiosity in terms of local government attitudes. In the
southern colonies, such as Virginia, borders were regarded
more openly. Residents were allowed more opportunity
to expand and reach further outward. In the North,
however, proximity was a more tightly controlled issue,
thus fostering an attitude of cities being the choice for
government.

This reformation secured many significant victories.
For example, in 1927 Iredell County, North Carolina,
became the first to create a county administrator position.
By the mid-19th century nearly all counties had moved
away from fee collections as a means of compensation.

As the West opened up in the years that followed, county
government became an important step in establishing
order to a region. Cities had their place, once an area
became more populated, but counties were kept as
a means of controlling the outer regions with some
jurisdictional laws.

The most important change for counties was the concept
of home rule. Generally, this meant that state legislatures
gave counties broad and general authority whereby they
could function as units of local government. In 1911
California was the first state to go in this direction, and
in 1913 Los Angeles County adopted the first home rule
charter in America.

Up until the early 1800s most county leaders were
appointed. It wasn’t until 1816 that the Indiana state
constitution introduced the election of a wide variety of
county leaders as a statute. This included commissioners,
clerks, coroners, sheriffs, justices of the peace, and other
officers. Soon after, many other states also adopted this
concept.

This was not a sweeping movement, however. Many felt
that counties would develop a misguided autonomy. But,
in time and with the transportation revolution, people
began moving away from the cities and thus the demand
for better roads and more services outside the city
boundaries was ever increasing. Cities were more in the
mode of improving what they had rather than expansion.
This left an opportunity for counties to flourish as
commuting became a new way of life.

The dual role of functioning as a local government
and as an appendage of the state continued, without a
specific definition of powers until the middle of the 19th
Century. Several court decisions clarified this, and much
of it is still in effect to this day. The most important case
is found in Iowa in 1868, Merriam v. Moody’s Executors.
Justice John F. Dillon believed that counties did not
possess any authority, even if the state constitution said
otherwise.

Today, counties enjoy an important relevance to
America’s society as they put forth great energy to plan
and foresee the needs of future generations. Issues such as
roads, water, disposal, natural resources, public lands, and
a myriad of quality of life services have become some

Later dubbed “Dillon’s Rule,” counties needed specific
state legislation to be granted authority over anything and
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of the dominant issues counties are faced with in the new
century.

tax valuations of at least $20 million, while a 15th class
county was one with valuations of less than $300.

As much has changed, one thing remains the same:
county government is close to its people and an
important resource for citizens to control the quality and
sustainability of their lives.

Somewhere along the way the number of classifications
was reduced to 14, until 1945 when they were drastically
reduced to just five. In 1953 that number was again
modified to our present number of six classifications, still
based on valuations.

County Government in Utah
County government first came to Utah with the
Mormon pioneers, shortly following their arrival in the
state in 1847. In 1849, five counties in what was then
the Territory of Deseret were incorporated: Great Salt
Lake, Sanpete, Tooele, Utah, and Weber. Interestingly,
the Utah State Division of Archives does not treat
these five counties as having been created until 1852,
when the territorial
legislature first met
and adopted territorial
laws recognizing
counties. At that time
five more counties were
included: Davis, Iron,
Juab, Millard, and
Washington. Utah’s
youngest county is
Daggett, incorporated
in 1919. Over the years
several counties have
been created in Utah
only to become obsolete
in later years. As the
original territory of Deseret included much of the current
state of Nevada, the counties of Carson, Humboldt,
Rio Virgin, and St. Mary’s (all incorporated in the mid1850s) became Nevada counties. For those who think
that “Tooele” is a difficult enough county name, be aware
that included within its current borders was the original
county of “Shambip,” incorporated in 1856 and dissolved
in 1862.

It wasn’t until the mid-1980s that the Legislature decided
that valuations were not the best factor in classifiying
counties and changed the code to establish population as
the better number.
County Legal Status
Until 1972, counties (along with cities and towns and
other local government
authorities) were
recognized in the
Utah Constitution
(Article XI) as “legal
subdivisions” of the
State and as such
subject to a uniform
system of governance
established by the
Legislature.
However, the
differences in area,
population, and wealth
had become contrasting
enough that the Legislature had agreed to allow for more
local control over how a county was organized.
So in 1972 the Legislature amended the State
Constitution (Section 4 of Article XI) to read that the
Legislature was obligated to “prescribe” optional forms of
government that “best served” the needs of counties. This
opened the door for counties to eventually change forms
of government from the long-held commission form to
the council form and other variations that exist in six
counties (Cache, Grand, Morgan, Salt Lake, Summit,
and Wasatch) today. However, counties are limited to
those alternate forms of government established by the
Legislature.

Structurally, counties have remained much the same since
their creation. However, there have been some important
changes that are worth noting.
County Classifications
In 1896, there were 15 county classifications, based on
valuations. A first class county had to have property

Also in that year the State Constitution was amended,
at Section 26 of Article VI, to permit the Legislature to
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enact different laws based on different county classes.
Prior to 1972, what was good for one county was
good for all counties. But, under the amendment, the
Legislature can enact laws based on county classifications.
For example, in 1993 the Legislature allowed for the
creation of a new tax called ZAP (Zoo, Arts, and Parks)
for first class counties only (in this case Salt Lake
County). This cleared the way for a ballot measure that
the citizens voted on and passed.1

problems). Minor adjustments of up to 1,000 feet in
either direction may be made by a joint resolution of
the two counties’ legislative bodies following a joint
public hearing on the proposed boundary adjustment.6
Substantial changes in boundaries, including annexation
of parts of a county by its neighbor, are permitted only
after a general election process in which the voters of
both counties decide the matter.7
Each county in Utah is required to designate a
municipality as its “county seat.” In counties with
populations greater than 8,000, the elected county
officers are required to maintain their offices in the
designated county seat.8 Many counties, of course,
also maintain other subsidiary offices or shops in other
locations throughout the county. A county seat can be
changed to a different municipality through a petition
and election process.9 The petition must be signed by
a majority of registered voters in the county and the
election requires a majority of votes in favor of the
change.10

BOUNDARIES, CLASS, COUNTY SEAT
Under state law, counties are divided into classes based
on population.2 First class counties have a population of
over 700,000; Salt Lake County is the only such county
in Utah. Second class counties have populations between
125,000 and 700,000. This includes Utah, Davis, Weber,
and Washington counties. Third class counties have
populations between 31,000 and 125,000, including
Cache, Tooele, Box Elder, Iron, and Summit. Fourth
class counties have populations between 12,000 and
31,000; they include the counties of Uintah, Sanpete,
Wasatch, Sevier, Carbon, Duchesne, San Juan and
Millard. Fifth class counties have populations between
4,000 and 12,000 and include Emery, Juab, Grand,
Morgan, Beaver, Kane, and Garfield. Lastly, sixth class
counties are those with populations less than 4,000, and
include Wayne, Rich, Piute, and Daggett. The class of
a county may change, obviously, based on population
growth. The Lieutenant Governor’s office is charged
with monitoring county populations based on the US
decennial census. Whenever a county’s population moves
up from one class to another, the Lieutenant Governor’s
office prepares a certificate indicating a change in county
class.3

(Endnotes)
1
2
3
4
5
6
7
8
9
10

Utah county boundaries were originally determined
by the Utah Legislature; now, an official directory of
county boundaries is maintained by the Lieutenant
Governor’s office.4 Any change in county boundaries or
disagreement between counties as to actual boundaries
is governed by state statute. A disputed boundary is
resolved by the agreement of the two counties’ surveyors;
if those two individuals cannot agree on the true location
of the county boundary, the matter is referred to an
independent surveyor and to the State Engineer for final
determination.5 Minor adjustment of county boundaries
may be necessary in circumstances in which individual
properties are bisected by a county boundary (residential
properties bisected by a county boundary create special
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CHAPTER 2

THE ROLE OF COUNTIES:
POWERS AND RESPONSIBILITIES
STATE SERVICES
It is sometimes said that counties bear one main
responsibility and one secondary responsibility. The
county’s primary role is to serve as an agency representing
the state and providing state services on a local level.
The nature of this function is best illustrated by looking
at a map of Utah; while municipalities are only located
in population centers and therefore cover only a small
fraction of the state’s area, counties cover the entire
state. For the most part, state services on the local level
are specifically set out and
mandated in state statute,
and particularly in the
County Code.

hats: one when the county provides statewide services
on a local basis, and one when the county provides
municipal services outside of city boundaries.
The two kinds of services provided by counties are also
characterized by the extent to which those services
are either mandatory or optional. For the most
part, providing state services on a local basis is made
mandatory by statute. Counties and county-elected
officials often have no choice in the providing of statemandated services. On the
other hand, the providing of
municipal services outside
city boundaries is not
mandatory, but is usually
undertaken at the request
of those persons living
outside city boundaries. If
a county were to decline
to provide municipal
services, unincorporated
area residents would still
be able to secure those
services either by municipal
annexation or incorporation or by creating certain special
service districts which, in many cases, are empowered to
provide local services within an insular area.

MUNICIPAL SERVICES
The secondary role that
many counties play is
providing what may be
called “municipal services”
to residential and other areas
located outside municipal
boundaries. Such municipal
services may include
public safety, street maintenance, planning and zoning,
sanitation, and the like. It is important to note that both
state statute and Utah Supreme Court decisions require
that counties which provide municipal kinds of services
outside of municipal boundaries must fund those services
from taxes and fees which are imposed outside the limits
of incorporated cities and towns, not from county-wide
tax revenues. In other words, municipal services provided
outside cities and towns must be funded only from taxes
raised from outside cities and towns.1

EXPRESS AND IMPLIED POWERS
In addition to understanding the difference between
mandatory state services and optional municipal services,
a county official should also understand the difference
between county powers which are express and those
which are implied. Express powers are those which are
specifically set out in state statute, often including specific
requirements and procedures for the exercising of those
express powers. Many of the powers and responsibilities
exercised by counties are set out specifically throughout

It is important to understand the distinction between
these two kinds of services and appreciate the fact that,
in some cases, county government figuratively wears two
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application of Dillon’s rule in Utah and, in the decision
of State v. Hutchinson,3 held that Dillon’s rule would no
longer be considered binding in Utah courts. In that
case, Salt Lake County had enacted ordinances which
required candidates for county office to file campaign
finance disclosure reports which explained where their
campaign money was raised and how it was spent. A
county commissioner who failed to file such disclosures
argued that, under Dillon’s rule, there was no specific
authority in state legislation permitting counties to
enact such ordinances. In other words, the failure of the
legislature to expressly grant campaign finance disclosure
powers to counties meant that they did not have those
powers.

the County Code, as well as in other sections of the
Utah Code. In addition, there are several statutes which
describe, in general terms, broad county powers including
the power to levy and collect taxes; borrow money;
provide services; sue and be sued; acquire property;
provide for water; and make and enforce police, building
and sanitary regulations. In contrast, implied powers are
those which are not specifically mentioned in state statute
but can be reasonably implied from statutes or case law
or which are reasonably necessary to protect the general
welfare and safety of county residents.
DILLON’S RULE
The difference between express
and implied powers, and the
breadth of implied powers in local
government, has been a matter
of considerable interest, debate
and litigation. The controversy
was first examined by the courts
in a decision issued by the Iowa
Judge Dillon
Supreme Court in 1868.2 In that
case, Judge Dillon offered what has
become known as “Dillon’s rule,” a method of analysis
which requires the strict and narrow construction of
implied powers in local government. Specifically, Judge
Dillon stated that local governments exercise only those
powers which are “granted in express words;” those
which are of necessity implied or necessary to powers
expressly granted; and those which are absolutely essential
to statutory goals and purposes. Judge Dillon further
wrote that government powers cannot be implied when
their exercise is “simply convenient” but only when such
powers are “indispensable” and, lastly, any doubt as to
the existence of a particular power must be resolved by
the courts against the local government or “against the
existence of the power.”

In overturning Dillon’s rule, the court found that the
restrictive rule of narrow construction did not adequately
serve the needs of local governments; that when the
State Legislature grants, in broad terms, general welfare
powers to local governments, this granted general
power itself serves as authority to adopt ordinances
which are reasonably related to county goals; and the
county’s decision to require financial disclosures served
a legitimate county purpose and should be interpreted
as within the county’s power, even though the specific
authority had not been granted by the state legislature.
Although the debate between Dillon’s rule and
Hutchinson’s rule has still gone back and forth in the
years since 1980, the general consensus is to uphold,
rather than restrict, the powers of local governments. In
2000, this issue was effectively laid to rest for counties
when the State Legislature adopted a statute which
codified Hutchinson’s rule. The
County Code provides that
counties may exercise powers
and perform functions that are
“reasonably related to the safety,
health, morals, and welfare of
the county inhabitants except
as limited or prohibited by
statute.”4

Dillon’s rule has guided the courts throughout the United
States for the century following its first explanation and
has been used to restrict and limit the powers of counties,
cities and other local governments to only those powers
and authority which have been expressly spelled out in
state legislation. Such an interpretation clearly limits the
ability of a local government to react to new problems or
changing needs.

HOW DO WE APPLY HUTCHINSON?
What does this mean in practice? Suppose a county in
Utah were confronted by a new problem which had not
been a significant issue in earlier years. For example, in
the late 1980s the proliferation of graffiti, especially in
the urban areas of the state, had led many counties and

HUTCHINSON’S RULE
In 1980, the Utah Supreme Court addressed the
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other local governments to consider adopting ordinances
which prohibited graffiti, punished graffiti artists, and
provided for the removal of the effects of graffiti. Under
Dillon’s rule, a court would find that a local government
had no authority to adopt a graffiti prevention ordinance
because, as a relatively new problem, it had never
been addressed by the State Legislature and, therefore,
state statute had never specifically empowered local
governments to adopt graffiti ordinances. Therefore,
any local government’s graffiti prevention or removal
ordinance would be ruled invalid by the courts.

of broad construction set out in Hutchinson does not
apply to a local government’s authority to impose new
forms of taxation or other government revenues. This
is borne out by state statute in the County Code which
states, counties may levy, assess, and collect taxes,
borrow money, and levy and collect special assessments
for benefits conferred only as the power to do so has
been “prescribed by statute.”5 Thus, while Hutchinson
has in effect repealed Dillon’s rule, in Utah, for a local
government’s exercise of its police powers, it has not
repealed Dillon’s rule regarding the imposition of new
taxes or other assessments. This is to say, a county or
other local government does not have the power to adopt
a new form of taxation, for example a utility franchise
tax, unless it is given specific authority to do so by the
state legislature.6

On the other hand, under Hutchinson’s rule and the
provisions of the County Code, a county would be
considered empowered to adopt a graffiti prevention
ordinance so long as the Legislature had not adopted any
legislation which prohibited graffiti ordinance enactment
by local governments.

(Endnotes)
1

POLICE POWER – REVENUE POWER
Be aware, however, that the broad rule of Hutchinson
applies only to police power regulations, not to the
raising of revenues. By the term “police power” we
refer to the general power of any government to enact
and enforce laws which provide for the peace, safety,
health, morals, and general welfare of the government’s
constituents. This
encompasses all manner
of local ordinances and
regulations including criminal
matters; traffic; planning
and zoning; building permits
and inspections, health
department issues; regulation
of animals, food and beverage
control, and other subjects
related to health; safety
and general welfare. The
Hutchinson power does
not, however, apply to the
government’s authority to
raise revenues by imposing
new taxes or fees which
have not been specifically
permitted by state statute.

2
3
4
5
6

Since it was initially decided,
most commentators have
determined that the rule
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§ 17-34-1, et seq. (U.C.A.); Salt Lake City Corp. v.
Salt Lake County, 550 P.2d 1291 (1976).
Merriam v. Moody’s Executors, 25 Iowa 163 (1868).
State v. Hutchinson, 624 P.2d 116 (1980).
§ 17-50-302(1)(a)(ii) (U.C.A., 2010) and
§ 17-50-201(2)(U.C.A., 2001).
§17-50-302(1)(a) (U.C.A., 2000).
See Mountain States Telephone v. Salt Lake County,
702 P.2d 113 (1985).
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CHAPTER 3

COUNTY GOVERNING BODY
COMMISSION, COUNCIL, EXECUTIVE
“It is the function of the county commission to so govern the
county as to best provide for its general welfare and good
order, and to carry on the various activities and provide the
public services usually considered to be the responsibility of
county government.” Cottonwood City Electors v. Salt Lake
County Board of County Commissioners, 499 P.2d (1972).

County assisted the Legislature in redrafting the County
Code in such a way that specific powers were expressly
divided between the executive branch and legislative
branch.
The State Legislature recognized, however, that most
counties in Utah have county commission forms of
government and specifically provided that, in such
counties, any reference to “county legislative body”
or “county executive” would refer specifically to the
county commission.1 Thus, when a reader in a county
commission form of government encounters either
the term “legislative body” or “executive” in a statute
referring to the powers and
duties of county governing
bodies, that term should be
read to mean the county
commission.

INTRODUCTION
Counties in Utah have many elected officials, more
than any other level of government in the State or in
municipalities. It is the purpose of this chapter to
focus primarily on the activities of county commissions
councils and executives as that body of elected officials
who are charged by State
statute to provide for the
general management of the
county. The other elected
executive branch officers,
such as assessor, clerk and
sheriff, will be addressed in
detail in Chapter 6.

SEPARATION OF
POWERS
The commission form of
government, which prevails
in Utah counties but is
also seen in a few Utah
municipalities, is unique
in American government in that it combines legislative
branch and executive branch activities and powers in a
single governing entity—the county commission. In
this way, county government is considerably different
from what prevails at other levels of government, where
the legislative power is exercised by congress or the state
legislature and the executive power is exercised by the
president or the governor.

A person reading the
County Code, and
specifically those looking
for sections dealing
with the express power of county commissioners, will
encounter terminology and organizational structure in
the Utah Code that may be unfamiliar. For the most
part, the Utah Code regarding county commissioners
is divided into legislative powers and executive powers
and, throughout, uses the terms “county legislative body”
and “county executive,” not “county commission.” This
structure is based on changes in the forms of county
government in Cache and Salt Lake County which
created separation-of-powers governments for counties.
In order to clarify the distribution of power in such
counties, the Utah Association of Counties and Salt Lake

This raises the basic policy question of whether county
government inappropriately departs from the American
model by placing too much authority in one body,
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without separation of powers or checks and balances.
Some commentators suggest that there are sufficient
protections and checks and balances in that most of
what a county does is strictly governed by state statute,
which is enacted, of course, by the Legislature. Further,
some degree of separation of powers is built into the
county system because of the several independent elected
officers, all of whom exercise executive branch authority.
Concerns over checks and balances have led to the
adoption of new forms of government in several Utah
counties and separation of powers in county government
is specifically permitted under the Optional Forms of
Government available in state statute, as explained in
Chapter 18.

related to county activities, and impose fees for county
services.3
These and other legislative branch powers, as enumerated
by the County Code, are uniquely held only by the county
commission, or by a county council under an alternate
form of county government. No other county entity or
elected official exercises the county’s legislative power.
EXECUTIVE POWER
Executive branch powers are usually defined, in general
terms, to include the administration, supervision,
direction, organization and management of county
activities, functions and work. Executive powers are
spelled out explicitly in the County Code. 4 There,
among other things, the county executive power includes:
• Supervision, organization and management of
county activities and departments;

LEGISLATIVE POWER
In the American political system, a government’s
legislative power is usually summarized as two main
functions, the power to enact laws or ordinances and
the power to control raising and spending government
funds. This general rule about the nature of legislative
powers applies to counties in Utah as well. The County
Code gives the county commissions and councils broad
legislative authority and in addition, provides a general
rule for determining whether a certain county power
or responsibility ought to be considered “executive”
or “legislative” in nature.2 Examples and analogies of
legislative responsibility may be drawn from Federal and
State examples.
Beyond these broad statements of legislative authority,
county commissions and councils are empowered by
State statute to enact and codify ordinances and other
rules and regulations governing county business and may
“pass all ordinances and rules and make all regulations,
not repugnant to law, necessary for carrying into effect or
discharging the powers and duties conferred by this title
[the County Code] and as are necessary and proper to
provide for the safety, and preserve the health, promote
the prosperity, improve the morals, peace, and good
order, comfort, and convenience of the county and its
inhabitants, and for the protection of property in the
county.” The county commission or council, acting as
the county’s legislative body, may, “as prescribed [limited]
by statute, levy, assess, and collect taxes, borrow money,
and levy and collect special assessments for benefits
conferred . . ..” Further, the county commission or
council has the authority to set fines and punishments

•

Carrying out the direction of the county
legislative body and insuring compliance with
laws and ordinances;

•

Supervising county departments;

•

Hiring and firing;

•

Maintaining financial controls (except where
statute provides that another elected official has
specific financial responsibilities);

•

Planning for improvement of county
government;

•

Maintaining review of expenditures and
performance;

•

Exercising veto power over county ordinances
(only if a separate county executive is elected,
rather than appointed);

•

Negotiating and executing contracts;

•

Signing deeds;

•

And performing other executive branch
functions as set out in state law and county
ordinance.

The county executive, or the county commission in
its executive capacity, has the legal authority to review
and resolve any claims filed against a county. Claims
regarding payment for goods or services are reviewed
by the county auditor and a recommendation regarding
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the claim is presented to the executive or commission;
similarly, claims regarding liability are reviewed and a
recommendation to the executive is made by the county
attorney. In addition the county attorney has the
responsibility to review any claims for reimbursement
which are filed by a member of the county commission
or council, to determine the claims’ legality. All these
powers are, in the traditional form of county government,
exercised by the board of county commissioners rather
than by a separate elected or appointed executive.
Whether certain executive duties are divided by function
among the county commissioners is a matter of internal
management within a county and may be accomplished
by county ordinance.5

As quoted above, under “Legislative Power,” the County
Code grants the legislative body the authority to pass
laws which are necessary to provide for safety, health and
general welfare.7 As mentioned in Chapter 2, the county
is vested with considerable statutory authority regarding
the exercise of its police powers subject to the restriction
of the State Legislature (this broad power, as explained
previously, would not extend to the authority to raise and
collect revenues).8
The Utah Supreme Court, in both Cottonwood City
Electors and State v. Hutchinson, has found that county
commissions and councils may exercise “reasonable
power to further general welfare.” This significant source
of omnibus authority is vested, by State statute, only in
county commissions and councils.

Bear in mind that not all the executive branch functions
in a county are exercised by county commissioners or an
elected or appointed executive. Rather, the independent
elected officers have authority, granted by State statute,
to perform certain executive branch functions such as
law enforcement, by the sheriff; legal representation and
prosecution, by the county attorney; assessing property
taxes, by the assessor; and so forth.

The county commission, and in an optional form of
government both the county council and the county
executive, have express statutory authority to conduct
investigations regarding county operations, issues or
misconduct. In this regard, the commission, executive,
or council is empowered to examine and audit the books
and accounts of any and all county officers including
conducting examinations and audits regarding county
funds and payments. In
addition, they are empowered
to investigate any matter
pertaining to a county officer
or to county business and
affairs. In conducting such
investigations, they may
subpoena witnesses, take
evidence, and administer
witness oaths. In addition, a
county commission or council
is authorized to appoint a
subcommittee of its members to
conduct such investigations. 8.5

OMNIBUS POWER, INVESTIGATIONS, AND
HOURS OF OPERATION
In interpreting the powers of
counties in Utah, the courts have
sometimes turned to provisions
in State statute which might
be characterized as granting
“omnibus” authority to the
county, and specifically to the
county commission or council.
In this context, omnibus power
refers to the commission’s or
council’s authority to perform
any and all non-specified
acts and functions which are
necessary to the protection and
good order of the county and its residents. In the State
v. Hutchinson decision mentioned in Chapter 2, and in
the Cottonwood City Electors case quoted in the chapter
heading, the courts have occasionally found that such
references to omnibus powers constitute a significant
grant of legislative authority to exercise fairly broad
powers.6

The county commission or council is authorized by
statute to adopt a resolution which sets the county’s
hours of operation and the times at which county offices
will be open for business. (§ 17-16-9). There is not any
provision of Utah law which prohibits a county from
establishing a 4-day, 10-hours-per-day, work schedule.
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GOVERNING BODY SUPERVISION OF ELECTED
OFFICIALS
While county commissions, councils and executives
exercise significant supervisory and managerial control
over county functions generally, that oversight becomes
quite limited regarding the supervision of the other
elected county officials. An elected sheriff or treasurer
is, like a county commissioner, ultimately responsible
to the voters for the execution of his or her duties
and responsibilities. These supervisory limitations are
explained both in state statute and court decisions.

However, the county commission, council or executive
has no legal authority to supervise the professional
duties and responsibilities of the county elected official,
including the exercise of professional judgment and
discretion relating to those statutory duties and the
management of deputies and other employees under
the elected official’s supervision.11 This distinction
between what is and is not subject to supervision means,
for example, the sheriff’s deputies would be required
to abide by county-wide policies and ordinances
regarding purchasing, travel costs, and preventing sexual
harassment, but the commission, council or executive
would have no authority to dictate how and where
deputies patrol, who they arrest, or the discipline or
termination of sheriff’s deputies.

In the Utah Supreme Court’s decision in The Sheriff of
Salt Lake County v. the Board of County Commissioners,
268 P. 783 (1928), the Court examined a dispute
between the elected sheriff and the county commission
regarding supervision and termination of sheriff’s
deputies who had been charged by the federal
government with violating prohibition laws. The Court
found that, as an elected officer of the county, the sheriff
constitutes a coordinate office or branch of county
government, exercising powers and duties prescribed by
statute. “In performing them, he, generally speaking, acts
independently of the board of county commissioners
except as otherwise described and specified by statute.”
In a similar decision, the Supreme Court also found that
an elected county attorney has duties and responsibilities
as set out by statute; he or she provides legal advice to the
county as a whole; and the attorney does not consider
the county commission as a body nor individual county
commissioners as the “client” (however, the attorney is
required to treat elected officers as proper representatives
of the “client” when those officers are acting within their
statutory duties). The county commission does not have
the authority to relieve an elected county attorney of his
statutory duties nor does it have the power to hire its
own attorney to perform the duties of the elected county
attorney.9 Be aware, however, that the Utah Legislature
has since granted county councils and county executives
—but not county commissions—the authority to hire
their own attorneys.10

In addition to the supervision under general countywide policies set out above, county governing bodies also
exercise other supervision, management and spending
authority over the other independent elected county
officials. For instance, the county commission or council
sets the salaries of the county elected officials and of their
deputies and other employees.12 The initial hiring of a
deputy or employee takes place with the consent of the
county commission or council. This hiring consent is
defined, for each individual county in its ordinances, as
consent through the budget approval process, through
the process of allocating positions, or through the
approval or disapproval of individual applicants.13
All claims against the county, whether for liability or for
goods and services, are reviewed and approved by the
county commission or executive; capital improvement
spending is within the authority of the commission or
council, and purchasing goods and services is under
the direction of the county purchasing agent, who is
responsible to the county executive or commission.14
Lastly, county commissions and councils have the
authority, specified in the County Uniform Fiscal
Procedures Act, to approve and adopt the county’s budget,
including the funding of the various elected offices’
functions. The Fiscal Procedures Act specifically states that
one of its purposes is to ensure that county officers and
staff “administer their respective functions in accordance
with adopted budgets.” The Uniform Fiscal Procedures
Act is explained in more detail in Chapter 10.15

The Legislature has specified the extent of this supervisory
power over the independent elected officials by stating
that oversight extends to the commission’s, council’s
or executive’s power to insure compliance with general
county administrative ordinances, rules, and policies;
to examine the accounts of elected officers; and to
investigate alleged misconduct by an elected official.
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Regarding the setting of salaries for county elected officials
mentioned above, it is important to note that county
commissioners and councils are under a specific limitation
when it comes to reducing an elected official’s salary
midstream. In Utah Supreme Court Case, Green v. Turner,
4 P.3d 789 (2000), the Morgan County Commission
attempted a mid-year reduction of the salary of the county
clerk. In reviewing § 17-16-14 of the County Code, the
Court noted that the legislature had specifically provided
for the setting of “annual salaries” of county officers and
this mandated a fixed annual salary which could not be
adjusted in the middle of the year. It may, however, be
possible for a county commission or council to adopt an
annual salary, but in so doing, provide for reductions in
that salary based on part-time status, non-performance
or absence—as long as those reduction provisions were
established annually, along with the salary.

the two or more offices. In this way, the statutory duties of
county elected officials will still be performed by an elected
official.17

(Endnotes)
1
2
3
4
5
6
7
8
8.5
9

In setting the salaries or budgets of the independent
elected officials, the county commission or council has the
authority to fix an amount based on a legitimate evaluation
of the needs of the office and the county. However, the
power does not permit the commission or council to
under-fund an officer’s salary or an office budget to the
point where the officer’s statutory duties cannot reasonably
be performed.16

10
11
12
13
14
15
16
17

Lastly, the county commission or council has the legal
authority to consolidate or merge elected offices, thereby
eliminating an office. There are, however, several specific
limitations on this authority. First, procedurally, the
commission or council must adopt a consolidation
ordinance before February 1st of the year in which the
proposed consolidated officers are elected, to take effect
on the 1st Monday in January after the election year. This
is to say that the consolidation may not be accomplished
to take effect during an elected official’s term. Next,
the consolidation or merger of several specific offices is
prohibited. Namely, the office of county auditor may
not be merged with that of county commissioner, council
member, or treasurer; the county auditor may not be
merged with the office of county executive unless approved
by the voters; and the county treasurer’s office may not
be merged with that of county commissioner, council
member, executive, assessor, or auditor. When a person
is elected to a consolidated office, that person is paid one
salary, but is required to fill both offices, meaning he or she
must take the oath or give the bond required for each office
and must discharge all of the statutory duties pertaining to
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§ 17-52-501(2) (UCA, 2000).
§§ 17-53-201; 17-50-101 (UCA 2006).
§§ 17-53-201, 207, 208, 211, 216, and 223 (UCA).
§ 17-53-302 (UCA).
§§ 17-53-301 and 302 (UCA, 2001).
State v. Hutchinson, 624 P.2d 1116 (1980); Cottonwood
City Electors v. S.L. County, 499 P.2d 270 (1972).
§ 17-53-223 (UCA, 2000).
§ 17-50-302 (UCA, 2005).
§§ 17-53-106, 17-53-212, and 17-53-303 (UCA)
Salt Lake County Commission v. Salt Lake County Attorney,
985 P.2d 899 (1999).
§ 17-15-27 (UCA, 2006).
§ 17-53-106 (UCA, 2002).
§§ 17-16-14 and 19 (UCA).
§ 17-16-7 (UCA, 2001).
§§ 17-50-311 and 401; § 17-53-307 (UCA).
§§ 17-36-2, 13, 14 and 15 (UCA).
Murphy v. Grand County, 268 P.2d 677 (1954).
§§ 17-16-3 and 4 (UCA).
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CHAPTER 4

COMMISSION AND COUNCIL
ACTIVITIES & MEETINGS
council.3 The commission or council has the authority
to set penalties for the violation of any subpoena it
issues. Lastly, commissions and councils have certain
statutory requirements regarding the maintaining of
legislative body records. Records are required concerning
the keeping of meeting minutes, spending, creation and
maintenance of roads, granting of franchises, codifying all
county ordinances, and recording payment warrants (this
last is kept by the county auditor).4

COMMISSION AND COUNCIL ORGANIZATION
Under State law, the county commission or council is
empowered to adopt rules or ordinances regarding its
own governance and activities.1 These may include
such things as procedures for choosing a chair person,
putting items on an agenda for consideration or similar
matters. The county commission or council could, by
internal rule, establish planning for staff meetings and
set up particular procedures or requirements for the
consideration
and adoption of
county ordinances.
Each county
commission
or council is
required to elect
one member to
serve as chair,
who presides
at meetings,
and may (but
is not required)
to elect a vicechair to preside
in the absence
of the chair.2 A
commission
or council
may not act if it does not have a quorum present; a
quorum consists of a majority of members of the county
legislative body. For most circumstances, a commission
or council vote is by a simple majority of a quorum
present. County legislative bodies have the authority to
administer official oaths, when necessary for conducting
county business, and also have a subpoena power,
requiring the attendance of its own members at official
meetings and requiring the attendance of witnesses
at any investigation conducted by the commission or

INTERNAL OPERATING RULES – POTENTIAL
SUBJECTS
When a county commission or council considers the
adoption of internal rules or ordinances to govern its own
meetings and activities some of the subjects it may want
to consider include the following:
a. The process and timing for electing a chair as well
as the chair’s rights and duties.
b. The process and timing for electing a vice-chair as
well as the vice-chair’s rights and duties.
c. Electing a temporary chair in cases of extended
absence or non-performance of duties.
d. The procedure for placing a matter on the agenda
and typical agenda form.
e. Resignations and mid-term vacancies (state statute
may control).
f.

Compensation of members (a commission
or council member’s salary is set annually, by
ordinance, following a public hearing).

g. Staff positions and duties.
h. Voting procedures.
i.
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Veto override (in council/mayor governments and
by state statute).

j.

Meeting procedures, including time and place.

A county legislative body is required, by statute, to
conduct its meetings at the county seat. There are
exceptions to the general rule and state law permits a
county commission or council, by vote, to conduct “an
occasional meeting outside the county seat as the public
business requires.”7 The kinds of meetings that might
logically be held outside the county seat, on an occasional
basis, would include proposed municipal incorporations
or the creation of special districts where it might be
convenient to conduct such meetings in the location
where the municipality or special district is created.

k. Basic powers and duties of members (may be
governed by state statute).
l.

Member prohibitions (may by governed by state
statute).

m. Legislative body subcommittees.
n. Work meetings or staff meetings—procedures and
functions.
o. Procedures for calling an emergency meeting.

OPEN MEETINGS REQUIREMENTS
The requirements of the Utah Open and Public Meetings
Act8 are set out in detail in Chapter 13 of this handbook.
This brief introduction is presented here to introduce
certain procedures and functions which are required in
setting and conducting commission meetings.

p. Procedures for conducting an electronic meeting
by telephone or e-mail (this rule is required by
state law).
q. Procedures for conducting public hearings (may
be governed by state statute).
r.

Procedures for adopting and publishing
ordinances.

s.

Procedures for making appointments within the
commission’s jurisdiction.

t.

Adoption of rules of procedures—Robert’s Rules of
Order (see page 29).

Public notice of the time, place and location of county
commission, council, and other meetings is required in
two ways: if the commission or council holds meetings
on a regular basis over the course of a year, an annual
notice of the meeting schedule (including the tentative
dates, times and locations of those meetings is required);
second, written notice of any
individual meeting is required
at least 24 hours in advance
of that meeting (again with
time, place and location). In
addition, state law requires
that written notification 24
hours in advance of a meeting
must include the meeting
agenda. This requirement
mandates that all commission
or council meeting agendas
be finalized at least 24
hours before the meeting is
conducted.

MEETINGS
State law requires that the
county commission or
council set, by ordinance, a
regular meeting schedule.5
There is no mandatory
number of meetings the
commission or council
must conduct, so this
may vary from county to
county based on needs
and circumstances. A
typical ordinance might
provide for regular meetings to be held every Tuesday,
each second and fourth Wednesday, or whatever other
schedule may meet the public’s and the commission’s
or council’s need. A county commission or council
may cancel a regularly scheduled meeting if there is
insufficient business and may also schedule special
meetings, in addition to the regular schedule, to address
needs and circumstances.6

If an emergency occurs which precludes 24 hour
notice, the meeting may be scheduled and conducted,
but the commission or council is required to give
the best notice practicable of the time, location and
topics to be discussed. The commission or council is
required to make an attempt to notify all its members
of an emergency meeting and it must vote in favor of
conducting the emergency meeting.
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SAMPLE AGENDA
State statute does not require a particular format or
structure for a county commission or council meeting
agenda. What follows is a sample which may be of use
to county legislative bodies in setting their own meeting
agendas.
a. Call to order (The commission or council chair
opens the meeting with a call to order which may
include the introduction of commissioners, council
members or special guests in the audience).

The Open Meetings Act also sets specific requirements
regarding the preparation and content of meeting
minutes, for both open and closed meetings.
The purpose of the Open Meetings Act is to provide
that public business conducted by county commissions
or councils is, in fact, conducted under public
scrutiny. The Act requires that, for open meetings, the
commission or council permit any interested persons
to attend and monitor the proceedings of an open
meeting, including the non-intrusive recording of that
meeting. Commissioners or council members may direct
the removal of any person who willfully disrupts the
meeting to the extent that orderly conduct is seriously
compromised. The Open Meetings Act does not require,
however, that observers be permitted to speak at an open
meeting.

b. Invocation, reading, or thought and pledge of
allegiance (Federal law permits the opening of public
body meetings with prayer; the Utah State Supreme
Court, however, has put limits on this opening

Be aware, however, that state law often requires that
commission and council meetings regarding certain
topics be conducted as “public hearings.” In a public
hearing, as required by state statute, the county governing
body and other groups are required to permit citizen
testimony and comment on a particular subject. Note
that state statute often includes particular notice
requirements and deadlines for conducting public
hearings. A public hearing may be held as part of a
regularly scheduled county commission or council
meeting; when this is done, it is advisable to make clear,
in both the agenda and the minutes, when the public
hearing will be conducted, including the formal opening
and closing of that public hearing by vote.

exercise.9 Under State law, opening a meeting
with prayer is permitted only when the county has
established procedures which encourage and allow
members of all religious denominations and faiths
– as well as non-religious persons – to participate in
the opening process. No such limit appears regarding
secular or non-religious thoughts or readings).

State law mandates that most meetings of a county
commission or council will be open and available to
the public, with only limited exceptions. The Open
Meetings Act recognizes that closed meetings may be held
to discuss a person’s character, competence or health; to
discuss strategy sessions regarding collective bargaining,
litigation or the purchase or lease of real property; to
discuss a criminal investigation or the deployment of
security personnel or systems; and to discuss certain
sensitive commercial information. A closed meeting
may be conducted only if it begins as an agenda item
in an open meeting. The county legislative body must
vote, by two-thirds majority, to close a meeting. More
specific detail regarding the procedures and requirements
of the Open Meetings Act is found in Chapter 13 of this
handbook.

c. Report of commission or council members (This
agenda item permits members to make reports or
comments, typically regarding matters which are not
specific agenda items).
d. Elected official reports (This item may permit any
other county elected officials who are present to make
comments or reports regarding their office’s activities.
Again, this would typically be regarding matters
which are not specific agenda items).
e. Citizen public input (This agenda item allows
any citizens who are present to make a comment
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regarding matters of importance to them. Typically,
the commission or council may wish to restrict
citizen input to within a certain time limit, and
may also direct that citizen comments regarding
specific agenda items be held until that agenda item
is discussed).
f.

currently in their tenth edition. Copies of Robert’s
Rules of Order are available at most bookstores or can
be ordered online. www.robertsrules.com is the official
website of the rules and includes a helpful question and
answer section.
(Endnotes)

Discussion and vote on pending business (This
may include the consideration and adoption of
resolutions and ordinances, contracts, personnel
matters, tax matters, public notice and setting of
public hearings, conducting public hearings, and
such other matters and business as may be necessary.
It is helpful to separately list each business item to be
discussed).

1
2
3
4
5
6
7
8
9

g. Walk-on or emergency matters (Although the
Open Meetings Act does not specifically address the
consideration of an emergency item which arose
after the 24-hour agenda publication, commissions
and councils would likely be permitted to consider
and act on matters of a bona fide emergency nature
which could not be included on the agenda. It is
advisable to first conduct a vote regarding whether
the commission or council will even consider the
matter, followed by discussion, followed by a vote on
whether to approve of disapprove the emergency or
walk-on matter).
h. Other business (If a citizen or elected official
brings to the commission’s attention a matter of
some import, it is always permissible to discuss the
matter even if it is not included in the 24-hour
notice. However, the commission or council would
be prohibited by the Open Meetings Act from voting
or otherwise acting on the other business unless it was
of an urgent nature).
i.

Approval of prior meeting minutes and
adjournment.

RULES OF PROCEDURES – ROBERT’S RULES OF
ORDER
In Utah, the standard guide to parliamentary procedure
is Robert’s Rules of Order. By practicing the procedures
outlined in Robert’s Rules, county officials can ensure
that meetings are conducted in an orderly manner.
Robert’s Rules were first published by General Henry
Martyn Roberts of the US Army in 1876 and are
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§ 17-53-207 (UCA, 2000).
§ 17-53-203 (UCA, 2000).
§§ 17-53-206(3) ; 17-53-226(1) (UCA).
§ 17-53-209 (UCA, 2000).
§ 17-53-204 (UCA, 2000).
§§ 17-53-204(1)(b) (UCA, 2000); 17-53-205 (UCA, 2000).
§ 17-53-204 (UCA, 2000).
§ 52-4-101, et seq. (UCA).
Society of Separationists v. Whitehead, 870 P.2d 916
(1993); see also Snyder v. Murray City City, 124 F.3d 1349
(10th Cir. 1997).

CHAPTER 5

ORDINANCES
procurement, and similar topics.
Second, counties enact ordinances regarding revenues;
state statute requires that many county taxes and fees
be specifically set out in ordinance. Taxes generally are
imposed by ordinance under § 17-53-220 (U.C.A.,
2000). In addition, statute authorizes counties to impose
a variety of local option taxes which are typically sales
tax enhancements. These include the transient room tax;
local sales and use tax; low fare transport tax; tourism,
recreation, cultural and convention facilities tax; zoo, arts
and parks funding; optional county sales and use tax; and
corridor preservation tax.2 As a general rule, state statute
requires that fees imposed by the county also be set out in
ordinance.3 Recall that under state statute and decisions
of the Utah Supreme Court, counties are not permitted
to impose taxes which are not specifically authorized by
statute.4

Perhaps one of the most significant statutory
responsibilities held by the county commission or council
is the legislative power to enact county ordinances.
Ordinances are enforceable at the local level in much the
same way that state statutes are binding and enforceable.
As mentioned previously in this handbook, the county
commission’s and council’s legislative authority has a
broad range, especially as it involves the county’s police
power, and this broad effect has been recognized both in
state statute and decisions of the Utah Supreme Court.
TYPES OF COUNTY ORDINANCES
There are three main types of ordinances enacted by
county legislative bodies. These include, first, ordinances
regarding the county’s internal administration and
organization.1 Such ordinances address a variety
of subjects setting out the county’s organization,
including county commissioners’ and council member’s
responsibilities, the county’s general administrative
organization,
personnel
and human
resources, county
departments
and divisions,
provisions
regarding
commission or
council powers
and activities,
the ordinance
process, various
subcommittees
and advisory
boards, budget
and debt review
procedures,
contracts and

Third, the authority of counties to enact ordinances
which are designed to protect the health, safety, general
welfare and morals of county residents are referred to
as “police power” ordinances. The general statutory
authority for this broad police power is found at § 1753-223(1)(a) (U.C.A., 2000). This statutory reference
includes the broad “Hutchinson Rule” principle that
counties are assumed to have the authority to pass police
power ordinances without specific statutory authority.5
In addition, state law recognizes the counties’ authority
to adopt ordinances regulating roads, providing for the
health department, and establishing zoning.6
Counties are permitted by state statute to impose
business license fees for both “regulation and revenue.”7
This suggests that such fees would be considered both
within the revenue and police power authority of
counties. However, the Utah Supreme Court has held
that the existing statute on this subject permits business
regulation, but does not authorize the use of a business
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license fee as a revenue-raising measure, without further
specific statutory authority.8

Second, local governments are prohibited from adopting
an ordinance under circumstances where a state statutory
scheme is so broad and pervasive that it would be said
to “occupy the field” concerning a particular subject.13
For example, it seems likely that, if confronted with a
local election ordinance, a court would find that the
Utah Election Code is so broad, encompassing, and
comprehensive that the state could be said to have
“occupied the field” regarding elections—thus local
government election ordinances might be pre-empted by
state law.

Unless stated otherwise, the standard penalty for
violating a county ordinance is a class B misdemeanor.
A county commission or council has the authority
to impose a lesser penalty for an ordinance violation,
including class C misdemeanor and infraction. While
municipalities have the authority to impose civil penalties
for traffic violations, that means of enforcement has
been specifically
prohibited to
counties.9

Lastly, a county
ordinance may be
considered preempted when it
conflicts in some
way with a state
statute. This is
typically found
when a local
ordinance permits
something which
is prohibited
by state law
or prohibits
something which
is permitted by
state law, either of
which may make
it impossible for
a person to obey both the state and local enactments.
Utah courts have held that local governments may, by
ordinance, impose stricter penalties and restrictions than
a state statute without being considered pre-empted.14

Ordinance
Limitations
Under state
statute, county
police power
ordinances do
not have legal
effect within
municipalities;
they have effect,
therefore,
only in the
unincorporated
areas of the
county.10
Some limitations
regarding county authority have already been explained
above in chapters 2 and 3. In addition, and specifically
regarding the adoption of local government ordinances,
there is a further significant source of state limitation on
the effectiveness and enforceability of local government
ordinances. This concept is referred to as “pre-emption,”
which refers to circumstances in which a county
ordinance may differ from either a state or federal statute
on the same or similar subject matter—the local law
is “pre-empted by higher authority.”11 Pre-emption
usually takes one of three different forms: first, a statute
may specifically prohibit any local ordinances or other
regulations on a particular topic. For instance, state
law has specifically prohibited local governments from
adopting ordinances which purport to regulate owning,
carrying, or possessing firearms.12

ORDINANCE PROCEDURES AND
REQUIREMENTS
State law sets specific requirements for the form and
structure of county ordinances and requires that they
include certain specific elements. An example draft
ordinance is included in the handbook below at Section 5.
The county ordinance begins with an enacting clause as
follows: “The County Legislative Body of ___________
County ordains as follows:”15 Ordinances must be
signed by the chair of the county commission or council
and attested by the county clerk. The votes of county
commissioners or council members must specifically
be entered in the public record; this requirement is
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mandatory and a county’s failure to include specific votes
may have the effect of invalidating the ordinance. Lastly,
county ordinances must be printed in an ordinance
book.16

possible information regarding the ordinance. This
is especially valuable when a new ordinance amends
an ordinance which is already in effect. In these
circumstances, the reader should be able to determine,
by reading the new proposal, both what the existing
ordinance says before any amendments are made and
what the text of the ordinance will say after enactment of
the amendment changes. This is traditionally done by a
standard process of enclosing deleted wording in brackets
and then striking through those words. Then, new
material to be added is underlined. The combination of
these techniques makes it possible to understand both the
old ordinance (by reading the bracketed and interlineated
words and ignoring those words which are underlined)
and also the new amendments (by reading the underlined
material and ignoring that which has been bracketed and
struck through). In preparing an ordinance using this
style, it is important that both the underlining and the
strikethrough/bracketing be completely accurate so both
the new version and the old version can be understood,
as explained above. If an ordinance consists entirely
of new material, without amending existing language,
the underlining and strikethrough/bracket style is not
necessary. A sample ordinance, prepared in the legislative
style, might include the following elements:

No county ordinance is considered effective sooner
than 15 days after its passage17 (except in emergency
circumstances) and, before its effective date, the
ordinance must be available in the county clerk’s office
and be published in a newspaper of general circulation
throughout the county. Either the entire text or an
accurate summary of an ordinance must be published.18
If there is no such newspaper, the commission or council
must direct the posting of complete copies of the
ordinance in nine public places within the county. If the
commission or council desires that the ordinance take
effect at a later date, it may so provide in the ordinance
itself. Utah courts have held that the purpose of this
15-day effective date delay is to give adequate notice to
county residents of enactment of the ordinance.19
If an ordinance is adopted in book form—for instance as
a major recodification—the book form may be adopted
by an enacting ordinance which needs to only make a
reference to that book, provided that three copies of the
book form are on file in the county clerk’s office.20 In
addition, if an ordinance makes reference to or establishes
rules and regulations based on voluminous plumbing
or other building codes, the ordinance may apply those
codes by reference, rather than by duplicating the entire
code; again, a copy of the building code book must be
available at the county clerk’s office.21
Under emergency circumstances, the effective date
and publication requirements maybe modified. If the
county commission or council finds that an ordinance
is “necessary for the immediate preservation of the
peace, health, or safety of the county and the county’s
inhabitants,” it may direct that the ordinance take
effect immediately after publication in one issue of a
newspaper of general circulation in the county. If there
is no such newspaper, then the ordinance may take effect
immediately after posting on the county courthouse
door.22
LEGISLATIVE DRAFTING STYLE
In addition to the format required by statute, ordinance
amendments are usually prepared in a specific “legislative
style” which is designed to give the reader the best
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(S A M P L E)
HEADING

BONNEVILLE COUNTY ORDINANCE

ORDINANCE NO.____________________

______________________, 2013

COUNTY COMMISSION AMENDMENTS

SHORT TITLE

AN ORDINANCE AMENDING CHAPTER 2.04, ENTITLED COUNTY
COMMISSION, OF THE BONNEVILLE COUNTY CODE OF ORDINANCES, BY
AMENDING SECTIONS 2.04.070 AND 090; REPEALING SECTION 2.04.110;
AND ENACTING SECTIONS 2.04.080 AND 100; REGARDING THE
MEETINGS, ACTIVITIES, AND ORGANIZATION OF THE BONNEVILLE
COUNTY COMMISSION; ESTABLISHING THE COMMITTEE OF THE WHOLE
MEETING; MAKING CHANGES TO COMMISSION MEETING SCHEDULES;
PROVIDING FOR MEETINGS OUTSIDE THE COUNTY SEAT; PROVIDING FOR
ATTORNEY REVIEW OF ORDINANCES; AND MAKING OTHER RELATED
CHANGES.
The County Legislative Body of Bonneville County ordains as
follows:
SECTION I. The amendments made herein are designated by
underlining the new substituted words. Words being deleted are
designated by brackets and interlineation.

LONG TITLE

ENACTING CLAUSE

AMENDMENTS
EXPLAINED

SECTION II. Section 2.04.070 of the Bonneville County Code of Ordinances is
amended to read as follows:
2.04.070. Commission Meetings.
A.
All regular meetings of the County Commission shall be conducted at the
county courthouse in Bonneville City as the county seat of Bonneville County. Special,
committee, closed, and emergency meetings may be held at other places provided that
the proper notice is given of the time and place.
B.

The Commission conducts the following types of meetings:
1.
Regular Meetings
2.
Special Meetings
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3.
4.
5.
6.
7.

Closed Meetings
Committee of the Whole and other Committee
Meetings
Emergency Meetings
Veto-override Meetings
Other Meetings

NEW MATERIAL
UNDERLINED

C.
The Commission shall give public written notice at least once each year of
its annual meeting schedule for regular meetings. The public notice shall specify the
date, time and place of such meetings.
D.
The Attorney and Auditor or their designees may attend and assist the
Commission at all meetings, but shall attend and assist the Commission at all meetings
when requested.
SECTION III. Section 2.04.080 of the Bonneville County Code of
Ordinances is enacted to read as follows:

ENACTING SECTION

2.04.080. Commission Work Meetings
A.
The Commission conducts a regular work session, referred to as the
Committee of the Whole, on Tuesdays in the County Court House, at the hour and place
designated by the Commission Chair.
B.
Committee of the Whole meetings shall be scheduled or cancelled as the
public business requires and shall consist of discussion, review, testimony, requests and
information from county officers and employees, presentations by the public, review of
regular meeting agendas, preparation for regular meetings, and such other matters and
activities as may be necessary or scheduled by the Commission chair.
C.
Committee of the Whole meetings shall be open to the public in
accordance with state statute and public notice shall be given of all meetings in the
same manner as required for regular meetings.
D.
Official actions, including Commission votes, may be undertaken in
Committee of the Whole meetings.
SECTION IV. Section 2.04.090 of the Bonneville County Code of
Ordinances is amended to read as follows:
2.04.090. Regular Meetings.
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AMENDING SECTION

A.
Regular meetings shall be held at least weekly on Tuesdays at the hour of
4:00 p.m. in Bonneville City at the County Court House; provided, regular meetings may
be cancelled as provided in ordinance or by the action of the Commission at a previous
meeting.
B.
If approved by Commission vote, the Commission may hold occasional
meetings outside the county seat as the public business requires.
C.

Public notice of each meeting shall be given in accordance with state law.

[C]D. Unless determined otherwise by a majority vote of Commission members
present, the order of business for regular meetings shall be as established by
Commission policies.
[D]E. [Legal Opinions and Records
DELETED MATERIAL STRIKE1.
All resolutions, policies, procedures,
THROUGH AND BRACKETS
rules, regulations and ordinances shall be reviewed by the
attorney’s office as provided by ordinance, prior to final vote,
for a legal opinion as to proper legal form and conformity with existing county
ordinances and with state and federal law.
2.]
All resolutions, policies, procedures, rules, regulations and
ordinances shall be numbered, recorded and maintained in accordance with provisions
of state law and applicable county ordinances.
Legal opinions and approval shall be provided to the Commission in
[3.
writing within 15 days of receipt by the attorney’s office of a written request.
4.
The attorney’s review and opinion shall be limited to a
determination that the proposed action conforms with applicable law.]
SECTION V. Section 2.04.100 of the Bonneville County Code of Ordinances is
enacted to read as follows:
2.04.100. Legal Opinions and Records
A.
All resolutions, policies, procedures, rules, regulations and ordinances,
excepting memorials and commemorative resolutions, shall be reviewed by the
attorney’s office as provided by ordinance, prior to final vote, for a legal opinion as to
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proper legal form and conformity with existing county ordinances and with state and
federal law.
B.
Legal opinions and approval shall be provided to the Commission in
writing within 15 days of receipt by the attorney’s office of a written request.
C.
The attorney’s review and opinion shall be limited to a determination that
the proposed action conforms with applicable law.
SECTION VI. Section 2.04.110 of the Bonneville County Code of
Ordinances is hereby repealed.

REPEALING SECTION

[2.04.190 Sunset Provision.
Unless otherwise ordained by the Commission, this chapter except sections 200,
210, 220, 230, shall be automatically repealed on July 1, 2002, without further legislative
action.]

SECTION VII. This ordinance shall become effective fifteen (15) days
after its passage and upon at least one publication of the ordinance or a
summary thereof in a newspaper published and having general circulation
in Bonneville County.

STANDARD
PUBLICATION AND
EFFECTIVE DATE

(ALTERNATE)
SECTION VII. The County Commission of Bonneville County finds
that this ordinance is necessary for the immediate preservation of the
peace, health, or safety of the county and the county’s inhabitants and,
therefore, shall take effect immediately upon publication in one issue of a
newspaper published in and having general circulation in Bonneville
County.

PUBLICATION AND
EFFECTIVE DATE
EMERGENCY

APPROVED and ADOPTED this _____ day of _______________, 2013.
BONNEVILLE COUNTY COMMISSION
CHAIR

By:_________________________________
Varry Able, Chair
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ATTEST:
______________________________
Tess Truheart
Bonneville County Clerk

COUNTY CLERK

APPROVED AS TO FORM:
______________________________
Snidely Cheatham
Bonneville County Attorney

APPROVE AS TO FORM
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(Endnotes)
1
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5
6
7
8
9
10
11

12
13
14

15
16
17
18
19
20
21
22

§ 17-53-207 (U.C.A.)
§§ 59-12-301; 59-12-201; 59-12-601; 59-12-701;
59-12-1101; and 59-12-2213, et seq. (U.C.A.)
§§ 17-16-21; 17-53-211 (U.C.A.)
See County Government in Utah Chapter 2, Section 7
See County Government in Utah Chapter 2, Sections 5,
6 and 7
§§ 17-50-309; 17-50-313; and 117-27a-501
(U.C.A.)
§ 17-53-216 (U.C.A.)
Consolidated Coal Co. v. Emery County, 702 P.2d
121 (Utah, 1985)
§ 17-53-223 (U.C.A.)
§§ 17-50-304, 17-50-314 (U.C.A.)
State v. Hutchinson, 624 P.2d 116 (Utah, 1980);
Price Development Company v. Orem City, 995 P.2d
1237 (Utah, 2000)
53-5a-102 (U.C.A. 2008)
State v. Hutchinson, 624 P.2d 116 (Utah, 1980)
Walker v. Union Pacific R.R.Co., 844 P.2d 335 (Utah
App., 1993); Salt Lake City v. Newman, 113 P.3d
1007 (Utah App. 2005); but see Allgood v. Larson,
545 P.2d 530 (Utah 1976)
§ 17-53-208 (1)(U.C.A.)
§ 17-53-208(2) (U.C.A.); Summit Co. v. Gustaveson,
54 P. 977 (Utah 1898)
§ 17-53-208(3)(a) (U.C.A.)
§ 17-53-208(3)(b) (U.C.A.)
Nowers v. Oakden, 169 P.2d 108 (Utah, 1946)
§ 17-53-208 (4) (U.C.A.)
§ 17-53-208 (5) (U.C.A.)
§ 17-53-208 (6) (U.C.A.)
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CHAPTER 6

ELECTED OFFICIALS
ELECTION QUALIFICATIONS
The process for electing county officials and restrictions
regarding their qualifications, eligibility and terms
of office are established by state law. More specific
information regarding the election process is set out
below in Chapter 14.

that office until a successor is elected or appointed and
qualified.3 This last provision may be important in cases
where an election is contested or other problems arise
which may prevent the official-elect from taking office in
a timely manner; if this happens, the prior elected official
will remain in office for whatever time is necessary to
resolve the problem.

To be eligible for a county office a person must be a
U.S. citizen and must be both a registered voter and
one-year resident of the county (or of a district, if
running for a district office such as district attorney
or council member).
Primary residence and
voting registration in
the county must be
maintained during the
elected officials’ entire
term of office; if the
officer moves out of
the county, the office is
considered automatically
vacant.1 Other specific
qualifications, such as
training or certification
for particular officers, is discussed in the sections below.

The oath of office of a newly elected county official
appears in the Utah Constitution at Art. IV, Section
10, which applies to all offices set out either in the
constitution or by
statute. It states that:
“I do solemnly swear
(or affirm) that I will
support, obey and
defend the Constitution
of the United States
and the Constitution of
this State and that I will
discharge the duties of
my office with fidelity.”
The oath is administered
both orally and in
writing, and the written oath is held by the county clerk.
An oath of office may be administered by the county
clerk or recorder, or their deputies or a judge, court clerk,
or notary.4 The Supreme Court has held that taking
an oath is essential to entering into the duties of office
and if there is no oath, then any duties performed or
responsibilities undertaken by the officer may be rendered
legally null and void.5

For most elected officials, the term of office is four
years. The length of term may differ for county council
members under optional forms of county government
and the four year cycle will be different for some county
commissioners due to staggered terms. In order to
provide staggered terms for the other elected officials,
the Legislature has provided that the treasurer, recorder,
surveyor, and assessor shall be elected for one six-year
term in 2014, with four-year terms thereafter.2

County elected officials are required by law to be
covered by fidelity bonds or theft or crime insurance
securing the faithful and honest performance of official
duties. The amount of the bond is established by the
county legislative body, except for the county treasurer

When elected, the officer takes office at noon on the
first Monday in January following the election and holds
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of a candidate for the general election ballot. Lastly, if
the vacant office has an expired term of less than two
years or there are less than 50 days remaining before the
general election, then the vacancy is filled in the same
way that an acting, interim appointment is made (that
is the county commission or council appoints a person
from a list of three qualified individuals submitted by the
political party central committee).7
However appointed, the person filling the vacancy serves
for the remainder of the unexpired term of the prior
official. Note that in any case in which an office is vacant
and the official has appointed one or more deputies,
those deputies may still continue to serve and perform
the functions of the office, despite the vacancy.8

whose bond amount is prescribed by the State Money
Management Council. The insurance premium or cost
of the bond is a county charge and counties are permitted
to secure a group bond or insurance covering all their
officials.6

ELECTED OFFICIALS
What follows is a review of some of the duties and
responsibilities of the various county elected officials,
as established in the Utah Code. As these sections only
summarize the powers and duties, reference should
always be made to the specific provisions of state law
to determine an elected official’s authority, especially in
complex matters. More specific and detailed information
is available from UAC’s elected officers’ affiliate sections.

Vacancies among county elected offices may occur
through death, resignation, judicial removal, or failure
to meet the mandatory qualifications of a specific office.
The process for filling a vacancy will vary depending on
how much of the prior official’s unexpired term remains.
The first step in the process provides that the county
commission or council shall select an interim, acting
elected official by soliciting the names of three persons
from the county central committee of the political
party of the prior officer; the commission or council
then appoints one of those three persons to serve as the
interim elected official. A permanent replacement is
chosen depending on whether there are two or more years
left in the prior official’s term and when, in the general
election year cycle, the vacancy arises.

For the most part, county elected officials perform those
functions and duties which are imposed by statute;
most of these functions are examples of providing state
services on a local basis. Discussions regarding the
responsibilities of county officials occasionally make a
distinction between discretionary offices and ministerial
offices—this distinction may be helpful in understanding
an official’s authority. A discretionary office is one in
which, by law, the professional responsibilities of the
officer usually involve the exercise of judgment and
professional discretion regarding the performance of
duties. For example, by statute, a sheriff is directed to
“make all lawful arrests” and the county attorney has a
statutory responsibility to prosecute felonies; however,
in these and other cases the law recognizes that a sheriff
and an attorney retain the professional discretion to
determine whether to arrest or prosecute in particular
circumstances, based on specific events.9 In contrast,
some elected offices perform what is referred to as a
ministerial duty, typically requiring the management,
custody or certification of official documents by the clerk
or recorder; no professional discretion would permit
that official from declining to accept a document that is

If there are two or more years remaining and the vacancy
occurs before April 10 of an even numbered year, then
persons desiring to fill the vacancy file a declaration of
candidacy and go through the political party nomination
system. If two or more years remain and the vacancy
occurs after April 10 in an even numbered year – but
more than 50 days before the primary election – then
the county clerk establishes a particular date upon which
interested persons may file a declaration of candidacy and
each county party central committee selects and certifies
its candidate to appear on the ballot. If the vacant office
has an unexpired term of over two years and there are
less than 50 days before the primary election, but more
than 50 days before the general election, the political
party central committees summarily certify the name
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required, by statute, to work closely with the State Tax
Commission and to attend required tax commission
training for county assessors.16 Annual updates of
property tax values are required, based on market
data, and at least once in every five years the assessor
must complete a detailed review of each property’s
characteristics.17

properly filed. Discretionary and ministerial functions
also extend to an elected officer’s deputies.
As mentioned previously, the county commission or
council has the legal authority to control salaries and
hiring among elected officials and to set their budgets.
However, the courts have found that this authority does
not extend to underfunding an elected official or his or
her office to the extent that statutory functions can not
be reasonably be performed.10

By May 22 of each year, the assessor is required to
complete his or her work and deliver the assessment book
to the county auditor for further processing in the tax
collection process. When the assessor becomes aware
that certain properties may have escaped the assessment
process, that property may be assessed for up to five years
prior to discovery.18 The assessor is subject to certain
penalties for the willful failure to perform his or her
duties in a timely fashion, which may include a $1,000
penalty recovered against the assessor’s bond and liability
for the difference between the amount of taxes actually
collected and the amount of taxes which would have
been collected, had the assessor performed the duties
of the office. Neglect or refusal to perform statutory
duties may also result in prosecution by the attorney
general; the state auditor and members of the State Tax
Commission are empowered to examine the books of the
county assessor and those other officials charged with the
collection of taxes.19

COUNTY
ASSESSOR
The county assessor’s
statutory responsibility
is to assist in the
calculation of property
taxes by making
accurate and uniform
assessments of the fair
market value of real
and personal property, for purposes of collecting taxes
against that property. It can be said that the counties
serve a function of state government in this regard,
in that they collect taxes not only for the county, but
on behalf of all the local governments located therein,
including municipalities, school districts, and special
districts. In addition to the qualifications required of
county elected officials in general, the county assessor is
required to be a state certified appraiser—the assessor is
required to become certified at some time during the first
three years of his or her term of office.11

The assessor may also be tasked with assisting in
the collection of taxes, though the board of county
commissioners or council members has the statutory
authority to assign those duties to the county treasurer.
Likewise, the seizure of properties and subsequent tax sale
may be conducted by the assessor, or those duties may
be reassigned by the board of county commissioners or
council members to the county treasurer.20 The assessor,
treasurer, and auditor all
cooperate in and have
certain duties regarding the
tax sale, conducted in May
of each year, of delinquent
properties.21

The county assessor’s duties are established in the County
Code; however, assessor duties are more carefully defined
in the Tax Code in Title 59.12 The assessor’s basic duty, as
mentioned, is to assess real and personal properties which
are subject to taxation in the county. These assessments
are made on those persons or businesses which own
the property on January 1, and a list thereof must be
completed prior to May 22 of each year.13 The assessor
needs to be aware of the requirements in the law which
may exempt certain properties from taxation and is also
required to list property according to each taxing entity
(such as municipalities and special districts) in which
the property is located.14 The assessor assists the county
board of equalization (that is, the county legislative body)
in equalizing property tax values and is required to attend
board of equalization meetings.15 The assessor is likewise

COUNTY ATTORNEY
AND DISTRICT
ATTORNEY
The county’s public
prosecutor is another officer
who is clearly assigned
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of the county and its officials.28 The county attorney
is required by law to provide written legal opinions to
county officials regarding their duties, without charge.29
In acting as the civil attorney for a county, a county
attorney is not considered to be a legal representative
of any particular county officer or employee, including
the county commission or council, but acts as the legal
representative of the county itself. In doing so, however,
the attorney is required by state statute and by his or her
ethical responsibilities to treat county officers, boards,
and other representatives (as they are legally empowered
to speak for, give direction regarding, and make decisions
binding on the county), as the attorney’s client. In
short this means that while the county commission,
council or some other elected officer is not the county
attorney’s civil client, those elected officers are permitted
to speak for and act on behalf of the client, when acting
within their statutory responsibilities. The attorney
himself is permitted to act as the “client” for all criminal
prosecutors.30

to conduct state functions at the county level. It is
significant that, in conducting prosecutions, the county
attorney is referred to as “the state.” This office is unique
in county government in that it is the only county office
which is required, in the state Constitution, to be filled
by an elected official.22
Public prosecutor services are provided by the district
attorney only in Salt Lake County; the office is filled
and prosecutions conducted by the county attorney
elsewhere in Utah. The Legislature has extended to
counties the authority to create “prosecution districts”
which are headed by an elected district attorney and
which may consist of one or more counties. This may
be accomplished by interlocal contract when two or
more counties join together to create a single prosecution
district. The counties need not be contiguous, but
must be within the same judicial district. The funding
and control of the prosecution district and the district
attorney is undertaken by the counties pursuant to the
terms of the interlocal agreement.23

In addition to these main responsibilities, the county
attorney also has the duty to assist a grand jury in its
deliberations (very rare in Utah), assist the state in finding
escheated property, appear before the juvenile courts
and, as mentioned, perform other specific statutory legal
duties.31

In addition to those qualifications required of all county
elected officials, a county or district attorney must also be
an active member in good standing with the Utah Bar.
An elected district attorney is required to be a resident of
the prosecution district. State law also provides for the
appointment of a licensed attorney, who is not a resident
of the county, in circumstances in which there are
insufficient members of the bar residing in the county.24

The county attorney is prohibited by law and by his
or her ethical responsibilities from participating in any
private legal practice while in office which includes
criminal defense or which may create a legal conflict of
interest arising
out of prior
criminal defense
which occurred
before the
county attorney’s
election.32

As a public prosecutor, the county attorney’s primary
responsibilities include the prosecution, on behalf of
the state, of persons who commit any public offense
proscribed under state statute and any criminal offenses
established under county ordinance, but excluding the
prosecution of state infractions or misdemeanors which
occur within municipal boundaries (these prosecutions
are the responsibility of the city attorney).25 In addition,
the county attorney is charged with the duty to attend to
all other state legal business, as required by the attorney
general, “when it does not conflict with other official
duties.”26 In fact, there are many provisions in state
statute which provide for legal representation by county
attorneys in various state-related matters.27

COUNTY
AUDITOR
The county
auditor is charged
by state law with providing a number of fiscal-related
services both to assist in the performance of state duties
regarding the tax system and also to provide internal
accounting services for county administration. No extra
qualifications, other than those required of all county

In addition to serving as a public prosecutor, the county
attorney is also responsible, under state statute, for
providing civil legal representation and advice on behalf
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elected officials, appears for the auditor. In smaller
counties having a taxable value of less than one hundred
million dollars, the county clerk is the ex officio county
auditor; the consolidation of county clerk with auditor is
not unusual in Utah counties.33

book the various tax rates of the taxing entities located
within the county (that is, municipalities and districts),
and then transmits that assessment book to the State Tax
Commission, working with that body to ensure accuracy
and make any corrections.37 When finally prepared,
the county’s assessment rolls are forwarded to the state
and county treasurers.38 The auditor also maintains the
delinquent tax control account and conducts the May tax
sale for delinquent taxes.39 Final settlements in the tax
system are prepared with the collaboration of the county
assessor, the county treasurer, and the state treasurer.40

The county auditor’s internal fiscal responsibilities chiefly
revolve around the maintenance and examination of the
county’s financial records and accounts. The auditor
examines and makes recommendations regarding the
settlement of claims and is responsible for examining the
books and accounts of the county elected officials and
justice court judges. In doing so, state statute accords
the auditor free access to those books and accounts.
The auditor’s responsibilities include the authorization
of payments, including certifying the availability of
funds and issuing checks and warrants. The county’s
financial records regarding receipts and disbursements are
maintained by the auditor and
coordinated with the county
treasurer. The auditor has
the authority under statute
to conduct investigations
regarding financial records,
including issuing subpoenas
and requiring testimony under
oath.34

In counties of the first class (Salt Lake County), and in
all other counties effective January 1, 2015, the budget
officer duties of the auditor shift to the elected county
executive or to the county commission. In addition,
the county legislative body is empowered to enact an
ordinance vesting the county’s accounting responsibilities
in an executive branch official
other than the auditor and
the auditor is authorized to
conduct performance audits
under the direction of the
commission, council or
executive.41

“In smaller counties (less than one
hundred million dollars taxable
value) the county clerk is the
ex-officio county auditor.”

COUNTY CLERK
The county clerk performs
duties both on behalf of the state and local government
as set out below; state law sets no specific qualifications
for the county clerk. In smaller counties (less than one
hundred million dollars taxable value) the county clerk is
the ex-officio county auditor.42 Three main county clerk
duties appear in state statute.

The auditor’s responsibilities regarding the preparation
of the county’s annual budget appear in the Uniform
Fiscal Procedures Act for Counties (though by county
ordinance or the adoption of an optional plan of county
government, these responsibilities can be undertaken
by either the county clerk or the county executive).35
As part of the budget process, the county auditor
establishes certain required accounts and must keep those
accounts according to uniform accounting and reporting
standards. As part of the budget process, proposed
annual budgets are forwarded by the county departments
and elected offices to the auditor, who prepares a
tentative, overall county budget for consideration and
adoption by the county commission. The final adopted
county budget must be certified by the auditor.36 The
budgeting process is examined in detail in Chapter 10 of
this handbook.

First, the county clerk is required to serve as the clerk to
the county legislative body – that is, the commission or
council, but not the county executive. In this regard, the
clerk’s responsibilities include keeping accurate records
regarding the county legislative body’s activities, such as
votes taken, ordinances enacted, and so forth.43
Second, in some counties the county clerk also serves
as the clerk of the State District Court. In years past,
district court support services, and especially clerk
duties, were performed by the counties; currently
the counties provide these services, by contract, only
in secondary locations of the State District Court
administrative system.44 When serving as the clerk of a

In assisting in the property tax collection system, the
auditor reviews and enters valuations in the assessment
book prepared by the county assessor, enters into that
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district court, the county clerk’s responsibilities include
keeping court records, issuing legal process, certifying
acknowledgements, administering oaths, supervising any
deputy clerks, and performing other duties required by
the court system.45

As the governing body of the county, the county
commission exercises the combined powers of the
county’s “legislative branch” and “executive branch.”
Whenever the Utah Code makes reference to the county
“legislative body” or to the county “executive,” those
terms refer to the county commission.54 The duties of
county commissioners are set out in detail in Chapter 3
of this handbook.

Third, county clerks most notably provide state services
on a local level when they act as the election officer.
In this capacity, clerks are responsible to conduct all
federal, state, and county primary, general, and special
elections. State statute defines the county clerk as the
“elections officer,” with responsibility to prepare and serve
all notices and voting instructions regarding upcoming
elections and to oversee voter registration.46 The clerk
prepares and supplies all voting equipment and facilities,
including polling places, ballot boxes, ballot forms
and ballot counting facilities.47 When the election is
completed, the clerk oversees the canvas and prepares the
official report of election results.48 Lastly, the clerk makes
recommendations to the county commissioners regarding
any change in voting precincts.49

COUNTY COUNCIL MEMBER
The county council, composed of council members, is
the product of an optional form of county government

County clerks do not have a responsibility to conduct
elections on the behalf of municipalities or special
districts but may do so, pursuant to inter-governmental
contracts with municipalities.
Finally, clerks perform several miscellaneous duties.
They have a statutory responsibility to keep records
regarding all notaries public in the county; they also
issue marriage licenses.50 The clerk, pursuant to contract,
issues passports on behalf of the State Department of the
United States.

and is created through the process described in Chapter
18 of this handbook. When an optional plan or charter
is prepared, approved by the voters, and put into place, it
becomes an organic document establishing the number
and terms of county council members. A county council
may consist of any odd number of members, from three
to nine persons. Council members may be elected
from districts, at large, or by a combination of both;
council member terms (from two years to six years) are
established by the optional county plan.53 The county
council is the “legislative body” of the county and, by
statute, exercises the various legislative responsibilities
of county government.56 These responsibilities are, of
course, separate from executive branch activities and are
explained in more detail in Chapter 3 of the handbook.

COUNTY COMMISSIONER
The county commission is, by statute, the “default
form” of county government—this is to say, unless a
county has adopted some optional form of government,
the governing body is the county commission.
Commissioners serve terms of four years which are
staggered to provide continuity and commissioners
are elected at large, unless otherwise required by court
order.51 A county commission consists of three members
unless, pursuant to the adoption of an alternative form
of county government, it has a county commission
consisting of either five or seven members.52 In
an expanded county commission optional form of
government, commissioners may be elected either at
large, from districts, or a combination of the two.53

COUNTY EXECUTIVE, MANAGER OR MAYOR
When a county adopts an optional form of county
government which creates a county council, it is required
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by the County Code to also establish a county executive
or manager, which position may be either elected or
appointed. The adopted optional plan must provide for
the qualifications, election or appointment, term, and
other functions and duties of the executive.57

The responsibility of the county recorder could be
summarized as accepting and recording various deeds,
liens and other instruments relating to the ownership
of real property, together with any attachments, and
organizing them by entry number, time (to the minute)
of recording, fees paid, and tax serial numbers; the
recorder also creates an index to the book and page
number where the document may be found.62 The
recorder keeps the custody of recorded documents
and has the authority to develop the appropriate
management, retention and preservation processes to
safely keep those documents, including in electronic
form.63 The original documents are kept and certified
copies therof are issued.64 The recorder is further directed
to maintain certain records, books, indexes and files,
including but not limited to, an entry record; grantee and
grantor indexes; indexes relating to mortgages, tracts and
powers of attorney; and court judgments.65 The recorder
has the authority to reject the filing of “wrongful liens”—
that is, liens which are
unauthorized by law, such
as the so-called “common
law liens.”66 The fees
charged by the recorder
are, to a large extent,
established by state statute
and any fees which are not
so established are set by
the county commission.
The recorder is required
to perform services only
after collecting fees in
advance.67 Records held
by the county recorder’s
office are considered open
under state law, particularly the Government Records
Access and Management Act.68

A county executive, whether elected or appointed,
performs the administrative or executive branch duties
of the county, other than those duties reserved by the
County Code to other elected officers, as those duties are
set out in statute and the optional plan.58 These duties
and functions are explained in more detail in Chapter 3
of this handbook. An elected county executive has veto
power over the county legislative body’s enactments,
ordinances, and budget; this power is not held by an
appointed executive59 or by a county commissioner.
Further, a county executive is empowered to issue
“executive orders,” which are used to establish executive
branch policies or practices or to establish a means of
executing legislative
branch policies or
ordinances. An
executive order may
not be inconsistent
with county ordinances
or expand or narrow
legislative actions
undertaken by the
county’s legislative
body.60 Lastly, a
county executive may
serve as the county’s
budget officer, instead
of the county auditor,
under the provisions of
the Fiscal Procedures Act.61
COUNTY RECORDER
Every state in the union has adopted some means of
providing for the regular recording of deeds and other
documents which pertain to real property transactions
and ownership; in almost all cases, these systems are
similar to that adopted by Utah. The county recorder,
therefore, performs an important state function in
providing a process by which persons can go to a central
local office to find documents relating to the ownership
of properties located throughout the county. State statute
sets no specific qualifications for the county recorder
other than those required for all elected officers.

The county recorder also serves a duty within the
property tax system. The recorder maintains ownership
records and, as of January 30 of each year, transmits
the lists of ownership records to the county assessor for
property tax processing.69
The recorder is subject to several prohibitions and
liabilities set out by state law. The recorder is prohibited,
for instance, from filing documents incorrectly and may
not alter or obliterate documents presented for recording.
The recorder and the county may be held civilly
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liable for losses to property owners by misrecording.
However, this liability can be avoided in some cases
if constructive notice is given even though the actual
recording procedure has departed from exact statutory
requirements.70
COUNTY SHERIFF
The office of county sheriff is, arguably, the most
venerable and traditional of county offices. In addition
to the general qualifications of all county officials, the
sheriff must also be examined and certified by the state’s
Peace Officer Standards and Training division (POST).
The sheriff must also satisfy the complete annual training
required by POST and maintain POST certification
throughout the term of office. If the sheriff does not
maintain these qualifications throughout his or her term,
the county commission or council is required by statute
to declare the sheriff’s office vacant.71

of search and rescue efforts, a requirement to adopt
written policies prohibiting racial profiling, and other
duties as may be established.80 The fees charged by the
sheriff are, in large part, established by state statute.81
Other fees may be established by the county commission
or council.

The first among the sheriff’s general duties is his
responsibilities to enforce criminal laws throughout
the county. This is defined in statute as a duty to keep
the peace and make all lawful arrests.72 The courts,
however, have held that the sheriff’s office implicitly
retains a degree of professional discretion in the exercise
of mandatory law enforcement duties to the extent that it
is no violation of the sheriff’s statutory responsibilities to
decline to make a particular arrest or to conduct a specific
investigation.73 In regards to his law enforcement duties,
as well as other responsibilities, the sheriff is empowered
to form a traditional “posse” by enlisting the aide of
county inhabitants in the execution of lawful duties.74

SHERIFF: JAILS AND PRISONERS
A significant responsibility of the sheriff involves the
keeping and management of the county jail. By statute,
jail costs are considered a legitimate county charge.82
State law regarding jails includes provisions for keeping
prisoners from other jurisdictions, setting maximum jail
capacity, establishing alternatives to incarceration, and
private contracting for jail services.
The county sheriff is in charge of keeping the county
jail and receiving and keeping all prisoners committed
thereto.83 This includes the responsibility to transfer
county prisoners to the state prison. The sheriff is
responsible for employing jail guards and providing food,
clothing and bedding, as a county charge.84 The sheriff is
also required to deliver process on jail inmates.85

A second significant area of sheriff’s responsibility
involves the serving of various kinds of civil process,
including certifying returns on service.75 In this regard,
the sheriff also executes attachments on real property and
performs other related civil functions.76 A sheriff may be
exposed to civil liability for any delay or failure to execute
the service of process duties of office.77

Statute requires that jail inmates be classified, according
to a sheriff’s office written policy, by gender and other
factors which may be germane to the safety and wellbeing both of the inmates and the community.86
Included in this responsibility is the sheriff’s authority
to establish a maximum jail capacity (with county
commission approval), which may entail establishing
alternatives to incarceration of certain classes of prisoners,
within a state mandate that county jail practices not
violate local planning and zoning requirements.87 The
county executive (the county commission) is permitted
by law to contract for the construction and management

The sheriff is required by state law to attend the courts of
the state at all levels, from the Supreme Court through
juvenile and justice court.78 In this context, the sheriff
serves as bailiff, providing court security, transportation
of prisoners, and acting as court crier.79
Other miscellaneous functions served by the sheriff
include the suppression of wildland fires, the organization
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of jail facilities, with the consent of the sheriff. Once
such a private contract is in place, the sheriff is required
by law to cooperate with private contractors in jail
management.88

The county surveyor’s primary duties deal with either
performing or arranging for the performance of all
survey work involving the county, including acting
upon directions from the courts, the county executive,
or the county legislative body. This also contemplates
the surveyor’s duty to establish all corners and to verify
the correct placement of all monuments. Further, the
surveyor’s responsibility includes recording, indexing and
maintaining records of all survey work done and making
those records available upon the payment of a fee. The
commission may direct the surveyor to perform county
engineering and architectural work, if the surveyor or
his staff is qualified to do so.95 Private surveyors are
required by law to file boundary maps with the county
surveyor; failure to do so may constitute a class C
misdemeanor.96 County surveyor fees are established by
the county commission, and the commission is permitted
to authorize a corner preservation fund for the surveyor’s
office.97 Maps needed by the county or its officers are
provided by the surveyor.98

The sheriff is required to keep prisoners from other
jurisdictions under certain statutory procedures and
requirements. A county may be required to enter into
a contract with the State Department of Corrections
for housing state prisoners; state reimbursement for the
cost of incarcerating state prisoners in the county’s jail
is set at 70% of the county’s actual cost.89 A county
may also be required to incarcerate a state probation
inmate, for which reimbursement is paid at 50% of the
county’s actual cost.90 Records and reports regarding
state prisoners are required. A county jail may also be
required to accept federal prisoners pursuant to a contract
and upon the same terms as state prisoners.91 Lastly,
a county may determine, by agreement, to incarcerate
city prisoners and to
otherwise permit city
use of the county jail. If
done so, incarceration
is at no cost to the city.
By statute and Supreme
Court decision,
however, the housing
of city prisoners in the
county jail is by agreement and is not mandatory.92

The responsibilities of the surveyor to oversee the
preservation and placement of corners and monuments
includes a requirement to set monuments at section,
quarter section, or corner locations.99 Any person who
disturbs a corner or a monument is required to notify the
surveyor. Willfully disturbing a monument is a class C
misdemeanor, and includes civil liability to pay the costs
to restore the monument to its correct condition and
location.100

COUNTY SURVEYOR
The county surveyor performs state and local functions
by maintaining accurate surveys and preserving
monuments in furtherance of the state’s policy to provide
certainty and confidence regarding the location of real
property boundaries. A county surveyor is required by
statute, in addition to the other qualifications of office,
to be a licensed professional land surveyor.93 In Utah
the tendency is for counties to consolidate the surveyor’s
office with some other elected office—a strong preference
is expressed in statute for consolidation with the county
recorder. In such cases, all survey field work still must
be done by a licensed public land surveyor—typically
a private contractor. Other surveyor duties, which
relate primarily to recording and maintaining survey
records and other document management duties, may be
performed by the county recorder.94

COUNTY
TREASURER
The county
treasurer
performs state
duties as well
as local internal
administrative
functions
regarding
keeping and investing county funds. No special statutory
qualifications, other than those set out generally for
elected officials, are required of the treasurer. The
treasurer’s duty regarding county finances is to receive,
deposit, and invest all monies coming in to the county.
Further, the treasurer disperses county funds based on
warrants issued by the auditor. The treasurer is required
to keep records of both funds received and disbursed.101

48

The treasurer’s responsibilities include assisting in the
property tax system, functioning along with the county
assessor’s and auditor’s offices. The collection of personal
property taxes may be the responsibility of either the
assessor or the treasurer, depending on where the county
commission has assigned those specific duties.102 The
treasurer is to receive tax payments by sending out tax
notices, making collections, and entering into settlement
of all tax transactions for the prior year; receipts are
provided to taxpayers. Tax notices and collections are the
responsibility of the treasurer.103

The appointment of a deputy or other elected official’s
employee is with the approval of the county legislative
body. By statute, the legislative body’s process for
consenting to new hires may be manifest in one of three
ways: through the budget approval process in which the
county commission or council establishes a personnel
budget for an elected official and, thereafter, has no
further involvement in the hiring of individual persons;
through the approval of position allocations, in which
the county legislative body approves the elected officials’
hiring of a specific number of individuals, again without
further involvement; or through the commission’s or
council’s immediate approval or disapproval of hiring
specific individual applicants. Obviously the degree of
involvement in the hiring of individual employees by
the elected officials may vary broadly depending on the
size of a county and the
number of its employees
and therefore each
county is permitted
to choose one of the
above three options,
adopting its choice
by ordinance. Once
appointed, a deputy’s
oath or other memorial
of appointment shall be
signed in writing and
filed with the county
clerk.108

The treasurer’s duties include resolving overpayments or
erroneous payments of taxes and include determining
and providing notice of tax delinquencies.104 A list of
delinquent properties is forwarded to the treasurer for
further processing
and, eventually, the
May tax sale. The
treasurer is responsible
to assist the county
auditor in conducting
the May tax sale.105
Lastly, the treasurer
provides to the county
commission or council
quarterly settlements
and records of taxes
paid and advises the
State Tax Commission
regarding unpaid
centrally assessed
properties.106

Under Utah law, a
deputy occupies, for all
intents and purposes, the same position as the elected
official. This is to say that a deputy county attorney
occupies the same position in terms of prosecuting
criminal defendants, rendering civil legal advice to the
county, and performing other statutory duties, as does
the elected county attorney himself.109

THE STATUS OF DEPUTIES
County elected officials who perform executive branch
functions are permitted to employ deputies and other
staff, with the consent of and at a salary set by the county
commission or council. An elected officer’s deputy is
permitted under state law to perform all the statutory
functions, exercise the powers, and be subject to the
responsibilities of the elected official himself. Likewise,
an elected official is responsible for a deputy’s negligence
and other liabilities. Deputies are not permitted for
legislative officials, such as commissioners or council
persons; it is not traditional in the American political
system to permit a legislator to perform legal duties
through a deputy (however, legislative officials may
employ assistants and other employees).107

This fairly dramatic vesting of an elected official’s
authority in a deputy may lead, in some cases, to a
special deputization. A special deputy is a person whose
legal authority, as explained above, has been specifically
limited by the elected official; these limitations may be
by time, location, or duty. For instance, a person may
be appointed to act as a deputy for only a limited time
period, such as for the temporary incapacity of an elected
official or to perform one specific act. Likewise a deputy’s

49

powers and responsibilities might be limited by a special
deputization, as if, for example, a county clerk limited a
particular deputy’s authority to performing only election
functions. Special deputies, however, also exercise all the
legal powers of the elected official, within the terms of the
deputization.110

body has almost no legal ability to discipline or remove
that deputy. An elected official is considered to hold
an office equivalent in stature and authority to that of
the commission or council itself regarding employees
and, therefore, the official retains full responsibility for
the supervision, discipline or termination of his or her
deputies.112 The county governing body certainly retains
the ultimate authority to eliminate funding for a certain
number of deputies in an elected official’s office pursuant
to its budget process; however, the commission has no
authority under such circumstances to mandate that the
elected official terminate a particular deputy.

Some of the discussion above regarding discretionary
and ministerial powers in elected officials also applies to
those officials’ deputies. For instance, a deputy recorder
would not have any more legal authority to refuse to
accept the recording of a document than the recorder. By
the same token, a deputy sheriff would be afforded the
same professional discretion to arrest or decline to arrest
persons, based on a particular situation or circumstance.
The law also occasionally makes a distinction between a
government “officer” and “employee.” This distinction,
when made, usually revolves around the authority of
the person to exercise discretion in the performance
of duties. Under this distinction, the deputy of an
elected official performing
discretionary functions would
be considered an “officer;”
a clerical person who is not
sworn and who does not
perform statutory duties
would be considered an
“employee.”

With the exception of deputy sheriffs, the merit or
other employment status of deputies is not addressed,
for most counties. Counties which have a population
in excess of 20,000 are, however, required to establish a
merit commission governing the employment of sheriff’s
deputies and counties have the option to adopt a merit
system for other employees.113 Information regarding
merit systems and employment
status is provided in this handbook
in Chapter 9.
JUSTICE COURTS AND
CONSTABLES
Judges of the justice courts and
constables are officers which are
not considered elected, in the
traditional sense, but who serve for
specific limited terms. They are
appointed by the county legislative
body and justice court judges
thereafter stand for unopposed

Utah courts have found a
requirement that a deputy’s
appointment must follow
proper procedures and that
these technical requirements
are essential to the deputy performing official functions.
The approval and memorialization of the deputy’s
oath, in writing, is mandatory; a written oath must be
subscribed and signed by the deputy, before entering into
his or her duties, to be filed in the county clerk’s office.
Without meeting these requirements, a deputy may
not perform statutory functions and any functions and
duties which were performed by a purported deputy, with
no appointment or oath on file, are rendered null and
void.111

retention elections.
A county legislative body may, but is not required to,
appoint county constables. Constables have the primary
duty of serving civil process throughout the county; they
have no law enforcement responsibilities. A constable
or deputy constable is initially appointed through the
recommendation of a county nominating commission
who makes recommendations to the county legislative
body for the appointment of either a constable or deputy
constable. A constable is required to be certified by
POST as a special function officer, must have no conflicts
of interest regarding process served, and must maintain
an office where he or she can be contacted by the public
or the courts. A constable is appointed for a term of

While county commissioners and county councils have
express statutory authority over the initial hiring and
salaries of deputies and other employees, once an elected
official has a deputy on staff, the county legislative
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six years, subject to reappointment, and may appoint
deputies, with the approval of the county legislative body.
The rates charged by constables are the same as those set
out in statute for the service of civil process by county
sheriffs. A constable’s legal authority may be revoked by
the county legislative body, for cause.114

the justice court precinct. Judges are not required to be
licensed attorneys but are required to have a high school
education and be a person of demonstrated judgment,
integrity and ability to understand and apply appropriate
law.121
Justice court judges are paid a fixed compensation
determined by the county commission or council
and based on recommendations of the State Court
Administrator’s office. Justice court compensation
is limited to no greater than 90% of the salary of
a district court judge.122 Justice court judges are
required to comply with applicable county rules and
regulations regarding personnel, purchasing, budgets
and administrative functions. If a judge fails to comply
with these requirements, the county commission or
council may refer the matter to the State Justice Court
Administrator; such failures are considered in the justice
court judge’s performance evaluations and may result in
referral to the Judicial Conduct Commission.123

Justice courts are considered “not of record” under the
Utah Constitution.115 They may be established by a
county, a municipality, or a county in cooperation with
a municipality, by filing a written request with the state
judicial council before July 1, at least two years prior
to the effective date of the court’s creation.116 County
justice courts hold jurisdiction within the county and
may, with the concurrence of a municipality, also
function as a municipal justice court. The county
commission or council has flexibility to either establish
a single justice court precinct, countywide, or divide the
county into multiple precincts including, as mentioned
above, with agreeable municipalities. A county justice
court’s territorial jurisdiction extends throughout
the county, except for those municipalities which
have separate municipal justice courts. Justice court
jurisdiction is over class B and class C misdemeanors,
ordinance violations, and infractions; they also have
jurisdiction over small claims cases.117

MISCONDUCT AND REMOVAL OF ELECTED
OFFICIALS
As mentioned in Chapter 3, the county commission
or council enjoys only limited supervision over the
professional and statutory activities of elected officials.124
The commission or council does, however, exercise
significant investigative authority regarding the conduct
of the county’s business, again as mentioned above in
Chapter 3. The county commission, council or executive
may investigate any aspect of the county’s business,
including the conduct of county officers, may examine
and audit books and accounts, and may subpoena and
administer oaths to witnesses.125

A county creating a justice court is required to provide
certain physical facilities, equipment and clerical
personnel. An appropriate office or courtroom, copies
of current laws and ordinances, court clerical personnel,
and sufficient public prosecutors are all required by
statute.118 One-half of all fines collected by a justice
court are remitted to the local government responsible
for the court and the other half to the local government
which prosecutes the violation. There are variations on
the disposition of fines for offenses involving wildlife,
over-weight vehicles, and other matters.119

The failure of an elected county official to substantially
perform that officer’s duties constitutes “malfeasance” in
office. If a county officer’s conduct rises to the level of a
felony, that person may immediately be placed on paid
administrative leave by the county legislative body until a
court of competent
jurisdiction resolves
the charges.
During an officer’s
absence under such
circumstances, the
county commission
or council may
reassign the elected

A justice court judge is initially nominated by the
chair of the county commission or by the executive in
a county executive–council form of government and
final appointment is by vote of the county commission
or county council. Judges are appointed for a six-year
term, and when that term expires the judge is subject to
an unopposed retention election.120 Justice court judges
must be U.S. citizens, age 25 or older, a Utah resident for
at least three years, a resident of the county or adjoining
county for at least six months, and a registered voter of
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official’s duties to some other officer or to a person
employed for that purpose. The commission or council
does not, however, have any authority to permanently
remove an official who is accused of dereliction of duty.
This power is held only by the courts. If the elected
officer is convicted of a felony, the sentencing judge in
the criminal case shall order that the officer be removed
from office.126

County commissions, councils or executives or other
county officers have no legal authority to remove from
office or suspend an elected official—other than by the
two court proceedings mentioned—felony conviction
or judicial removal. There is no provision in Utah
law for the popular removal of elected officials by a
petition or electoral process. Two Utah counties have
created procedures for popular removal by election,
based on charters prepared as part of a change in form
of government, but those procedures have not been
reviewed by the appellate courts of the State. State
statute now prohibits counties from adopting such
removal procedures and the Utah Constitution permits
removal of elected officials only by procedures established
by state law.131

In addition to removal based on a felony conviction,
officers are subject to removal by judicial proceedings
under the Code of Criminal Procedure. A proceeding
alleging the official is guilty of high crimes,
misdemeanors, or malfeasance in office is commenced
when a taxpayer, grand jury, county attorney or the
attorney general presents a sworn, written accusation
to the district court. If the district court judge does
not dismiss the accusation for insufficiency, a trial is
conducted and, upon conviction, the elected official is
immediately removed from office. During any appeal of
that verdict, the elected official is considered suspended
from office.127

(Endnotes)
1
2
3
4
5
6
7
8
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In examining this statutory proceeding, the courts have
held that a public official cannot be removed based on a
felony or misdemeanor unless the offense occurred while
the official was serving in office.128 The statutory removal
process is strictly construed against the person invoking
it and liberally in favor of the officer against whom it
is asserted. In considering the nature of “high crimes,
misdemeanors or malfeasance in office,” a forfeiture will
not be ordered unless the offense is serious, harms other
persons, violates the basic mores of society, involves
moral turpitude, or is offensive to accepted standards of
honesty and integrity.129 Lastly, in considering the term
“malfeasance” the courts have held it is necessary that
the alleged act be positively unlawful or involve some
wrongdoing on the official’s part and this must be known
to him at the time the act is committed, but it is not
necessary that the act arise to the level of a “high crime or
misdemeanor.”130
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CHAPTER 7

COUNTY SERVICES AND FUNCTIONS:
AN INTRODUCTION
After discussing in Chapter 6 the various responsibilities,
authority and services provided by elected officials, we
now turn to those many services and functions which are
offered by the county generally and are not the specific
responsibilities of any of the elected executive branch
officials. These activities include human services (aging,
health department and alcohol and drug); recreational
and community services (arts facilities, convention and
visitor’s centers, parks and libraries); public works (road
maintenance, land use, building permits and business
licenses); and internal support services (personnel and
procurement). These specific functions and services
will be explained in detail in Chapters 8 and 9 of this
handbook.

be “state mandates.” These encompass services and
responsibilities which may create financial burdens for
the local government; the biggest concerns arise when
a state mandate does not include any corresponding
funding source to pay for the service, whether provided
as an appropriation by the state directly or in the form
of an adequate revenue source for the use of the local
government.
In this regard, it may be helpful to be aware that the
law often treats a county (as well as other units of local
government) as a “creature of the legislature” or of the
state. This phrase is usually interpreted to mean that
the local governments are created by and have all of
their powers, functions, responsibilities, and structure
determined by the state legislature. The notion of a
county having been created by the legislature may not be
historically accurate (in fact, the establishment of most
counties in Utah far pre-date the creation of the state).
Rather, the concept is a legal theory which contemplates
that local governments are limited and directed in what
they do by state statute.2

The kinds of county services discussed will typically
appear in the form of what are often called “state
mandates,” or those services which are mandated by
statute. That said, many counties provide services
based on optional statutory schemes or based on powers
which are reasonably implied, as discussed in Chapter
2. A significant issue in how these services are provided
relates to whether they are made available on an equal
basis both outside and inside municipal boundaries.
Health department services, for instance, are provided
by county government both within and outside the
cities. This becomes an issue because services which are
provided primarily to unincorporated areas must be paid
for with funds – either taxes or fees – which are derived
solely from the unincorporated areas of the county.1
Lastly, county elected officers need to be aware of which
officials have the authority and responsibility, under the
law, to supervise and manage these county services and
functions.

In many states, some local governments (especially
municipalities), might be considered “charter cities,”
which may be vested with certain powers and authority
beyond or departing from the state statutory mandates.
This is not, however, the case in Utah where counties
are considered, pursuant to the state constitution,
legal subdivisions of the state itself.3 Further, any legal
opportunity for a county in Utah to alter its form of
government is limited by the state constitution to those
specific optional forms which are created by state statute.4
Therefore, although it may be clear from a constitutional
and statutory basis that counties have little control over
mandatory state functions and services, the problem

STATE STATUTORY MANDATES
Counties and other local government entities often
find themselves concerned over what are perceived to
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remains that significant issues arise from state mandates
which do not include a sufficient source of funding.

intergovernmental entity. The purposes and procedures
of the Act have expanded over the years, and its aim is
now said to be allowing local governments to efficiently
cooperate with other local governments, for their mutual
advantage and to “provide services and facilities in a
manner and under forms of governmental organization
that will accord best with geographic, economic,
population and other factors influencing the needs and
development of local communities.”8 More specifically,
the statute provides that any “power, privilege, or
authority” which is enjoyed by any Utah governmental
entity “may be exercised and enjoyed jointly” with any
other public entity, including divisions and departments
of state government.9

While some county services and activities may be found
in the mandatory provisions of state statute, others
appear as county options, permitting individual counties
to determine, based on their own individual needs
and circumstances, whether to exercise the option. In
addition, as discussed in Chapter 2, some counties may
provide certain services and engage in specific activities
based on implied power rather than any specific statutory
provision. Counties are considered both by state statute
and case law to have broad powers to create programs
and provide services which further the general welfare,
health, safety and morals of county residents (“the police
power”).5

The services and functions which can be undertaken in
cooperation with another county or other government
entity include, but are not limited to joint and
cooperative action,10 the creation of a new governmental
entity through an
interlocal agreement,11
providing resources12 and
sharing revenue,13 jointly
owning facilities and
improvements,14 jointly
acquiring property,15
and jointly hiring and
sharing employees.16
Examples of interlocal
agreements include those
designed for cooperative
law enforcement,
emergency dispatch and
911 services, fire services,
water and sewage, and
health department. The
creation of a district attorney prosecution district, by
two or more counties, is undertaken by an interlocal
agreement.17

Underlying this entire discussion regarding state
mandates, state options, under-funding and implied
power is the fact that
counties have limited
sources of revenue and
may only impose taxes
and fees as specifically
permitted by the state
legislature. Counties,
like other local
governments, do not
have any inherent or
implied authority to
impose new taxes or
adopt other revenue
sources without specific
statutory permission.6
INTERLOCAL
COOPERATION ACT
A very versatile source of authority regarding county
services and functions—acting together with other
governmental entities, including the state, other
counties and municipalities—is found in the Interlocal
Cooperation Act in Title 11, Chapter 13 of the Utah
Code.7

A new hybrid government entity created with an
interlocal agreement has very broad powers, including the
authority to issue bonds and exercise eminent domain.18
Be aware, however, that the Interlocal Cooperation
Act specifically prohibits a newly created entity from
imposing or collecting ad valorem property taxes,
even though the Act provides that such an entity may
exercise any and all of the powers held by the creating
government bodies.19 In some cases, the funding of a new

The Interlocal Cooperation Act was adopted by the state
Legislature in the 1970s with the immediate purpose of
providing a means to create and fund the Intermountain
Power Project by allowing counties and municipalities
to join together in the creation of this unique
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interlocal governmental entity is derived from payments
made to the entity by those governments which create it;
this approach avoids the limitation over the new entity
imposing taxes itself.

fund those services from taxes and fees derived solely
from the unincorporated county.21 This mandates the
county create a “municipal services fund” in its budget
as a funding mechanism.22 Such a fund may be created
as a quasi-special district, even though it does not have
fixed geographic boundaries, is not a separate government
entity, and has no governing body. It is, simply, a fund
within the county budget. State law sets no specific
procedure for creating a municipal-type services fund;
the counties which have created such funds do so by
resolution adopted by the county governing body. As an
option, however, a county may create a special district to
account for unincorporated area municipal services and
funds.23

COUNTYWIDE SERVICES
When a county provides a state mandated service, the
benefits almost always extend to all the residents of the
county, including those who reside within municipal
boundaries. If a
county decides to
provide certain
optional services
to residents,
the question
becomes extremely
important whether
those services
are provided to
all residents, on
an equal basis,
regardless of
whether they
live inside or out
of municipal
boundaries. Some
counties have
decided to provide certain services which might be
classified as quasi-municipal in nature and do so only
for persons living outside city boundaries—this on
the theory that the same municipal kinds of services
are already provided within the municipalities. This
situation will arise most typically in circumstances where
significant residential development has occurred outside
cities and towns, in the unincorporated area of the
county.

For several years the Legislature has not favored the
concept of municipal services being provided by counties
rather than municipalities. Because providing such
services is optional, the county commission or council
may wish to consider either creating a local district to
provide municipal services or encouraging residential
areas to incorporate as new municipalities or annex into
existing ones. The creation, status and powers of local
districts are discussed in this handbook, in Chapter 19.
SUPERVISION OF SERVICES
When a county provides the mandatory or optional
services discussed in Chapters 8 and 9, it needs to also
consider where, organizationally, these specific functions
are placed in the county’s divisions and departments.
These services and functions are the responsibility of
the county commission or the executive. A county
commission or council does not have the legal authority
to direct that such services be organizationally located
within the responsibility or portfolio of any of the
independently elected, executive branch officers because
the county commission or council has no authority
to change, add to, or subtract from their statutory
responsibilities.

State statutes have defined these “municipal type services”
to include fire protection, waste and garbage collection
and disposal, planning and zoning, street lighting,
police patrol, culinary or irrigation retail water services,
water conservation, maintenance of local parks, sewage
treatment disposal, cemeteries, airports, ambulance
service, and maintenance of local roads.20 When a county
commission or council decides to provide these services,
it must determine whether the services will be available
equally within and without municipal boundaries. If
these services are provided only in the unincorporated
areas of the county, the county is required by law to

That said, it may not be uncommon for a smaller county
to provide that a personnel or purchasing function be
located within the direction of the county auditor or
that public works services might be under the surveyor’s
portfolio, with those officials’ agreement. In such cases,
the county governing body should realize there is the
potential for loss of control over the way that such
services are provided; this can create problems when the
commission or executive is legally responsible for those
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services. If the county finds it necessary to ask an elected
official to supervise such services, it may be advisable
to first secure the agreement of the elected official and,
second, prepare a written memorandum of understanding
between the commission or council and executive and the
elected official regarding how services are provided and
establishing ultimate supervisory responsibility for those
services.
(Endnotes)
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CHAPTER 8

COUNTY SERVICES AND FUNCTIONS:
PUBLIC SERVICES
In addition to the variety of services, duties and functions
performed by county elected officials, the county provides
a number of public services which fall primarily within
the portfolio of the county commission or the executive
and council. In many of these cases—especially those
regarding health and human services—these services are
mandatory under state statute and constitute an exercise
of the county’s basic police power authority.1 This
chapter will consist of three parts, representing those
services which are provided to the public; Chapter 9
explains county support or administrative services, which
are not provided directly to the public.

said, the local board of health and the county commission
have considerable authority and responsibility under
statute to direct the services of the health department.
Each county is required to maintain and support a health
department, this can be done either by the county itself
or, pursuant to an interlocal contract, by a multiplecounty health department.5 Single-county health
departments exist in Salt Lake, Davis, Utah, Tooele,
Summit, and Wasatch Counties. Multiple county health
departments include Bear River (Box Elder, Cache, and
Rich Counties), Weber/
Morgan (Weber and
Morgan Counties),
Tri-County (Duchesne,
Uintah, and Daggett
Counties), Central Utah
(Juab, Millard, Sanpete,
Sevier, Piute, and Wayne
Counties), Southeastern
(Carbon, Emery, Grand,
and San Juan Counties),
and Southwest (Beaver,
Iron, Garfield, Kane, and
Washington Counties).
In multiple-county
health departments, the
specific organization of
the health department and the various responsibilities
of the individual counties should be established in the
contract creating the department.6 Whether singlecounty or multiple-county, the duties, functions, and
responsibilities of the health departments are the same.
These functions revolve around the county’s basic police
power, that is to preserve and maintain the health and
general welfare of county residents.7

These services are divided into three main categories:
the Health and Human Services section explains those
functions which are intended to improve the physical and
mental health and well-being of the public, including the
health department, aging services, substance abuse and
mental health services. Part two deals with Recreation
and Community Services, which covers functions and
activities such as support of the arts, convention facilities,
parks, library and convention and visitors bureaus. Last,
the Public Works and Development Services section
discusses road maintenance, fire department, building
permits and business licensing, flood control, and similar
matters.
HEALTH AND HUMAN SERVICES
Health Department
For many decades, local health department services were
provided by counties, municipalities, or both; in 1991
municipal health departments were eliminated and local
health services became the responsibility of the counties.2
State law, however, requires that cities participate and
cooperate with counties to provide health department
services.3 The law also requires that the local health
department cooperate with and remain under the general
supervision of the Utah Department of Health.4 That
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The health department is directed by a local board of
health, whose composition, membership, organizational
structure and meeting requirements are established by
state statute.8 The primary responsibility of the board
of health is to adopt rules and regulations regarding
public health matters within the county or counties.9 It
is responsible to appoint a health department director
(with the approval of the county governing body), who
may be removed for cause and whose qualifications are
established by rules issued by the State Department
of Health.10 The board of health also establishes rules
for hiring department employees, who may either be
employed directly by the health department or by the
county or counties which oversee that department. State
law requires that these employees
be under a merit system, the nature
of which is subject to approval by
the counties which participate in
the health department.11 Legal
services are provided by the county
attorney and financial services by
the county treasurer—in multiplecounty health departments these
responsibilities should be allocated
in the interlocal agreement.12

the state—a local health department may be funded
from the counties’ general tax fund revenues, from a tax
imposed under the County Code, § 17-53-221 (which
permits counties to impose a separate tax levy to provide
health services to indigents) and from another separate
ceiling–exempt tax under the Tax Code, § 59-2-911. An
independent annual audit of health department funds is
required by law.16
Health department functions are divided into three
main categories under state law; these include activities
in which a health department may participate, services
which a health department is required to provide, and
those services which are provided to schools. In regards
to optional services, a local health
department may enforce state laws
and local ordinances regarding public
health and sanitation, including
the plumbing code; establish and
enforce isolation and quarantine
controls; provide medical and
other laboratory services; establish
and operate health programs not
in conflict with state statute; close
schools and other public places
when necessary to protect the public
health; abate nuisances which
create infection or communicable
disease problems; conduct sanitary
or health investigations with the
State Department of Health or
Department of Environmental
Quality; collect fees for services
and accept federal, state or private
donations and grants; prepare
educational materials to promote
health and wellness; investigate
morbidity and mortality; issue necessary notices and
orders; cooperate with other state and local boards and
agencies; investigate suspected bioterrorism; and provide
public health assistance in emergencies.17

The health department budget is
approved by the county commission
or council in single county
departments, or it is approved
by whatever means and process
is designated in an interlocal
agreement for a multiple-county
health department.13 The costs of
a health department are chargeable
to the county; in a multiple county
department they are apportioned
among the counties as established in the contract (usually
based on population). Departments may use fees,
contracts, grants, and donations for funding. Health
departments receive financial support from the state,
but counties may not displace local funds in a health
department budget based on state money. Matching local
fund requirements for state funds are also established in
those grant agreements which govern the relationship
between the state and the local health department.14
Counties have some measure of flexibility regarding
tax levies to support health department services.15 As
mentioned, some funds are derived from grants from

Those services required of local health departments
include providing programs and measures to promote
and protect health; investigating infectious and other
diseases in order to control the causes of epidemic
and communicable diseases (including HIV testing);
cooperating with the state regarding public health and the
administration of state health laws; and coordinating the
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implementation of environmental protection programs,
in conjunction with the state.18

of the local health department in cooperation with the
county executive or chair of the county commission; the
standards and procedures by which emergency response
functions are undertaken is established in state statute.26

Lastly, regarding public and private schools, the
local department has the following duties: enforce
public health ordinances and regulations pertaining
to schools; exclude from school attendance persons
with communicable or infectious diseases; and make
regular inspections of health related conditions and
issues in school buildings and premises.19 Many other
responsibilities are covered in careful detail by rules and
regulations which are issued by the State Department
of Health and which are legally binding on local health
departments. The enforcement of health regulations is
the responsibility of the county attorney for investigation
and prosecution and may include up to a Class B
misdemeanor for the violation of any health department
orders or rules.20
The nature of services provided by local health
departments, and specific service levels, is a concern of
the State Health Department and is a matter which is
subject to negotiation between the local department
and the state. Service levels are set out in contracts with
the State Health Department and should be based on
local needs and resources.21 If the state finds problems
regarding the adequacy of a local health department’s
service levels, it can require that the local health
department enter into a corrective action plan designed
to bring the local agency into compliance with state
requirements.22

Aging Services
Counties are responsible under statute to provide certain
services to aged persons under the ultimate direction
and coordination of the Utah Department of Human
Services, Division of Aging. One of the division’s
primary concerns is with the pass-through of federal
funds to local aging service areas. The state division has
the authority to designate these service areas within Utah,
including a responsibility to begin such designations
in counties which have a population of more than
150,000 people.27 Currently, local service areas in Utah
consist of a combination of single-county and multiplecounty service areas, covering the entire state. As
mentioned, the state division seeks out federal funds and
grants for distribution to local area agencies, pursuant
to contractual
arrangements. The
basic responsibility
of aging service
area agencies is to
use those funds
to provide certain
designated statutory
services to aged or
other at-risk adult
populations.28

The local health departments enjoy significant authority
regarding health services and issues during a disaster or
emergency. The local health department has authority
regarding the control of communicable diseases
which may rise to emergency levels and it may adopt
regulations to control health-related matters during
such an emergency.23 The local health department has
the authority to issue orders regarding the isolation
and quarantine of individuals with communicable
diseases, including the involuntary commitment
of those persons.24 Other significant public health
emergencies (including epidemic, bioterrorism, and
similar matters which pose a substantial health risk)
fall within the jurisdiction of the health department,
as does the involuntary commitment of persons who
pose a significant health risk.25 A declaration of a
health emergency in a county is made by the director

Under the direction
of an agency director
(who is appointed by
the county in singlecounty service area
or pursuant to an
interlocal agreement
in multiple-county service areas), aging services include
monitoring and providing input into state and local
policies and programs affecting older citizens; developing
a comprehensive plan to provide assisted services;
reviewing and evaluating service provision; contracting
with private providers; reviewing and evaluating services
and service programs; adopting rules and regulations to
improve local services; requiring financial audits of any
private provider which receives public funds; receiving
grants or donations; and establishing contracting
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educational programs; and jail mental health services.33
Services may be provided either directly or through
contracting with private providers. Financial audits of
either the county or private providers are required by
statute.34

procedures which comply with either state or county
procurement codes.29
A county- or multiple-county service area is required
to provide matching funds including 15% of service
monies and 25% of administrative monies provided by
the state. A donation in-kind (such as employee services)
is permitted for the 25% administration match. Lastly,
the state has the authority to issue grants to establish
physical facilities, such as senior centers, within a local
service area. A 25% local match of state funds for capital
improvements is required.30

Whether provided within a single-county or a multiplecounty service area, counties are further responsible
to provide
legal services
through the
county attorney
and financial
services through
the county
treasurer and
county auditor
(in a multiplecounty service
area, these
services should
be assigned in
the interlocal
agreement).35
Counties are
also required
to establish
policies, programs and organizational support; provide
matching funds as set out in statute; and conduct an
independent annual audit of all funds.36

Substance Abuse and Mental Health Services
Counties are required, either individually or through
multiple-county interlocal agreements, to provide
substance abuse and mental health services to county
residents. These two services are closely related and
may be combined into one agency. State law designates
the county commission or legislative body as the “local
mental health authority” for exercising those powers
and performing those functions required by statute. In
counties with a separate elected or appointed county
executive, the executive is responsible to perform those
administrative or executive branch functions imposed by
statute.31
The basic responsibility of counties is to act within the
general policy direction of state statute in developing
mental health and substance abuse prevention and
treatment plans and to provide services to residents,
either directly or by contracting with private providers.
These functions include providing mental health and
substance abuse services generally, providing such services
in the jail, establishing an annual plan, establishing
mental health and substance abuse programs, appointing
a director to oversee operations, providing policy advice
and recommendations to the state, adopting local
policies and regulations, allowing citizen input, and
providing specifically for DUI treatment and education.32
Specifically regarding mental health services, the counties
may be required to assume the physical custody of
and provide mental health services to minors who
are referred from the court system. Counties are also
required to provide mental health services including inpatient, residential and out-patient care; 24-hour crisis
intervention; medical treatment, including prescription
drugs; rehabilitation and vocational services; case
management; in-home and family support services;

State substance abuse and mental health funding
is established by need. This is generally based on
population, but it may also take into account any
specific needs in a particular locale and may consider the
increased cost of providing services in a rural setting.37
The state imposes strong requirements for the oversight,
audit and protection of funds. Contracting must be
pursuant to either state or county contracting and
procurement policies.38 And last, the county is permitted
by statute to charge fees to clients; however, services must
be provided without charge if a client is indigent.39
Specifically regarding mental health services, counties are
required to establish a mental health advisory council, in
either a single-county or multiple-county service area.40
The council is required to advise the county mental
health authority (the commission or county council)
regarding planning, organizing and operating community
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mental health programs. Board members are appointed
for four-year terms and the board should include a
school representative, a representative from the judicial
or criminal prosecution system who has mental health
treatment background, a representative of voluntary
mental health groups or associations, at least one member
of the county commission or council (or other mental
health authority), and a representative with a medical
background.41

notice requirements established by statute. Transient
room tax funds may be used for convention halls and
similar facilities and for tourist promotion.48 The
tourism, recreational, cultural, and convention facilities
tax (TRCC) is another optional sales tax imposed on car
rentals and restaurant food sales. It is also established
by county ordinance and may be used for a variety of
convention, cultural, and recreational facilities and
activities, as well as for tourism promotion.49

Mental health and substance abuse agencies have a duty
to cooperate with the State Division of Child and Family
Services. The division has the authority to refer substance
abusers to the county agency for services, including
drug screening and referral to drug court.42 The county
agencies are also required to interact with and cooperate
with a drug court, where one is established.43

The so-called ZAP tax (Zoo, Arts and Parks) also permits
an optional sales tax; these funds, however, are usually not
used by the counties themselves to construct or operate
facilities but are distributed by the county governing
body to qualified private and public sector entities which
offer various zoological, arts, cultural and park programs
and facilities, as defined by statute.50

Hospitals
Counties are permitted to build and operate county
hospitals and may enter into cooperative agreements with
municipalities for hospital construction, maintenance
and operation.44 At one time county hospitals were
governed by a board of hospital trustees; that body has
been abolished and county hospitals operate under the
direction of the county governing body.45 Counties
(other than counties of the first and second class) are
authorized to impose a 1% optional county sales tax
to fund rural health care facilities and, in counties of
the sixth class, may use this sales tax to also fund other
emergency medical services.46
RECREATION AND COMMUNITY SERVICES
Counties are permitted to provide a variety of recreational
and community service functions and, as a general rule,
these services are optional. Parks, convention halls, sports
facilities, museums, zoos and the like would be justified
under a county’s broad and general authority to develop
county cultural and other resources and its power to
devote funding to the arts.47

Convention Facilities
Convention hall facilities, including various meeting
rooms and exhibit halls, may be built, owned and
operated by counties. In addition, these kinds of facilities
may be funded through transient room tax and TRCC
county option
sales taxes.51
These funds
can be used to
acquire, lease,
build, maintain
and operate
convention
halls and
facilities and,
in addition,
can be used
to build or improve whatever surrounding public
infrastructure is necessary to support the convention
facility.52 A county can bond for the construction of
a convention facility and use TRT or TRCC taxes as
security for those bonds.53

In addition to general powers, specific authority to
construct and operate various recreation and community
activities is provided through several statutes which
permit county local option sales taxes to support such
functions and facilities. The Transient Room Tax (TRT)
is an optional county sales tax which may be imposed
on up to 4.25% of the rental rates for hotels and motels.
The tax is adopted by county ordinance with certain

Convention and Visitors Bureau
Counties are permitted, but not required, to establish
agencies to promote tourism in the county as well as to
promote and help manage convention facilities. Again,
TRT and TRCC optional sales taxes may be used for
tourism promotion.54 In addition, in counties of the
fourth, fifth and sixth classes, these funds can also be
used to help defray the increased costs of public safety
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and other services which may result from the effects of
increased tourism.55

library but must permit the free use of library facilities
by any taxpayers who contribute to its support.62 The
library is staffed by a head librarian whose appointment
is recommended by the library board and made by the
county commission or council; in addition, other library
staff is hired in accordance with the county’s personnel
system.63 County libraries are permitted to cooperate and
merge with libraries in cities and schools.64

Cultural and Arts Facilities
Counties are authorized to own and operate museums,
theatres, art centers, music halls or similar facilities.
These operations may also be funded with the TRCC
county option sales tax.56
Recreation, Sports, Parks, and Playgrounds
Counties are permitted to own and operate public
facilities for recreational sports and playground activities,
including parks, campgrounds, marinas, golf courses,
water parks, historical parks, monuments, a planetarium
or zoo, bicycle trails and similar recreation or tourismrelated facilities.57 These facilities may be funded with
the TRCC county option sales tax; counties can, however,
operate such facilities without adopting a TRCC optional
sales tax. Counties are permitted to create a county
recreation board, consisting of five to seven members
with qualifications as established in statute, to govern
and direct recreational facilities and activities. Counties
are further permitted to contract with school districts in
maintaining joint recreational facilities.58

Planetarium and Zoo
Counties may, at their option, build, maintain and
operate a county planetarium. This facility may be
supported by an optional special property tax not to
exceed .00004 per dollar of taxable value. Using this
procedure requires the appointment of a planetarium
board of directors which has advisory authority regarding
planetarium operation and management—the county
may by ordinance permit the board of directors to
manage the planetarium.65
County zoos are also optional and may be supported
by a special property tax of .0002 of taxable value as a
separate property tax. The county may establish rules and
regulations for the operation and maintenance of the zoo
and may appoint a zoo advisory board.66

Libraries
County libraries are optional and, if created, may be
funded with a special property tax levy not to exceed .001
of taxable value. This tax is levied outside any city which
owns and operates its own municipal library system.59

PUBLIC WORKS AND DEVELOPMENT SERVICES
The third major group of county services provided to
the public consists of mostly mandatory services such
as providing road and highway maintenance, garbage
collection, fire protection, flood control, and similar
services. County activities regarding planning and
zoning could probably be considered under this main
heading, but are explained in detail in Chapter 16 of this
handbook.

The county library is directed by a library board
appointed by the county governing body and consisting
of five to nine citizen members, with terms and
qualifications
established by
law.60 With the
approval of the
county governing
body, the library
board oversees
the expenditure
of the library
budget, including
construction,
maintenance
and operation—this process is ultimately under the
control of the county through ordinance.61 The library
board also adopts rules governing the use of the county

Whenever a county undertakes these public works
services, it has to be sensitive to the extent to which such
services are provided only in the unincorporated areas
of the county. As mentioned before, state law requires
that county services which are provided primarily to the
residents of the unincorporated areas of a county must
be funded through a special tax levy, called a municipal
services fund, which is imposed only on the residents of
the unincorporated county.67
Roads and Highways
The counties have broad powers regarding the
acquisition, design, and maintenance of roads and

63

highways—primarily in the unincorporated parts of the
county. This includes the authority to acquire rightsof-way by purchase, dedication, and eminent domain
or condemnation. Counties are permitted to construct
and maintain any required roads outside of city limits.
In addition, a county may construct and maintain up to
three roads, in
each direction,
which are
designated as
“county roads”
and may include
areas within city
limits. Provisions
governing the
construction and
maintenance of
roads outside of
city limits are
established by
county ordinance
and regulation.
Whenever a
county, pursuant
to its land
use authority,
approves and permits the recording of a subdivision plat,
the designation of roads and streets on that plat serves to
automatically dedicate those roads and streets, within the
subdivision, to the ownership of the county.68

allocated among the various counties based on direction
from the Legislature and on formulas established by state
law and regulation. B and C road funds may be used
to secure the payment of any bonds issued for highway
improvements. The counties may cooperate with the
state and federal government in road maintenance. The
law further requires certain maintenance standards and
procurement procedures for county road repair which
uses class B funds.70
In the matter of funding road construction and
maintenance, the issue arises of whether the county
may (in addition to using class B and C road funds)
use general fund taxes for road maintenance or
whether it must use tax funds derived solely from the
unincorporated area (a municipal services fund). This
question is not clearly answered in statute. The law states
that municipal services funds must be used for some
road construction and maintenance outside city limits,
for “street lighting,” and for “local streets and roads,
curb, gutter, and sidewalk maintenance.”71 These terms
might be interpreted to suggest that road and highway
construction and maintenance may be paid from the
general fund for main highways and other arterials on
the theory that these roads are regularly used by city
residents, even though the road is outside municipal
boundaries. In contrast, local improved streets within
subdivisions and residential areas—and especially those
which include street lighting, curb, gutter and sidewalk
—may not be funded with general tax sources but only
with a municipal services fund or by creating a special
district.

State law regarding the classification of various streets and
highways throughout Utah establishes that county roads
are known as “class B roads” and provides that those
rights-of-way which are outside cities, and are not state
highways, are designated as county roads. Ownership
of these roads is vested in both the county and the state
as an undivided interest, but the county governing body
has legal jurisdiction over the road; it adopts ordinances
and regulations regarding traffic and use of the road and
is responsible for construction and maintenance. The
county is required to maintain complete and accurate
maps of all county roads which are filed with either the
county clerk or the recorder.69

The county commission is permitted by law to grant
franchises over and within county rights-of-way for
lawful purposes, such as utility and cable television
facility placement, under whatever conditions the county
imposes and under a standard of not inconveniencing the
public traveler. Further, the county may grant franchises
for toll roads, bridges and ferries.72
Sanitation, Solid Waste, and Landfill
The County has the authority to adopt regulations and
ordinances regarding garbage collection and disposal and
is required to adopt a solid waste plan governing refuse
collection and processing. County authority includes
the power to build and operate garbage collection
facilities, contract with other government entities, buy
real property, and issue regulations controlling solid waste

Some funding for county roads is derived from the
State Department of Transportation and referred to as
“class B and C road funds.” These funds are distributed
to counties for construction and maintenance and are
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haulers.73 The siting of a solid waste disposal facility is
subject to the control and approval of the state Solid
and Hazardous Waste Control Board.74 Funding for
sanitation purposes may be through taxes and fees and
the county is authorized to establish a fee schedule for
garbage collection which is based on the classification
of different
properties
and may,
further,
provide for
collecting
garbage fees
as part of the
property tax
collection
process. (If
a municipality elects to collect garbage fees through the
property tax system, the county is permitted to charge
the city for the cost of administering that collection
system.) The county is authorized to issue bonds to build
sanitation facilities and may secure payment of those
bonds through taxes and fees. Further, the county has
the authority to sell recycled solid waste (for example,
garden mulch).75

county commission or council is empowered to set rules
for the granting, denying, or revoking of these licenses.
The qualifications required of those seeking such licenses
are set out by statute. The county is permitted to charge
an appropriate fee for such a license.79
Animal Control
No specific authority appears in state law for counties to
operate animal shelters; however, it seems clear that this
is a reasonable regulation that would be well within the
county’s police power.80 If a county operates an animal
shelter, it is required to abide by state standards regarding
pet sterilization.81 In addition, counties have a statutory
responsibility to deal with stray livestock.82
Flood Control
Counties are required to adopt a general plan regarding
flood control within the county. This may include
cooperation and contracting with the state, the federal
government, and other nearby counties. This plan is used
to establish various flood control projects and determine
their costs. Counties have significant authority regarding
flood control activities, including the power to clear
waterways and channels and make other improvements,
to adopt flood control regulations, to require land owners
to follow pollution and sanitary laws and requirements,
and to exercise control over building and other activities
within the flood plain.83

Building Regulation—Permits and Inspections
Counties are legally responsible for building permits
and inspections in the unincorporated areas of the
county, and they are permitted to adopt by ordinance
building regulations and limitations for unincorporated
area construction.76 Counties are required to enforce
uniform state and local building codes and may also
adopt such codes by ordinance. Counties may hire
building inspectors, who are required to meet certain
state-imposed qualifications, and must also create an
appeals process, to the county commission, regarding the
application or interpretation of building codes.77

Airports
Counties are permitted by state statute to build and
manage a county airport and may do so in cooperation
and through interlocal agreement with cities, other
counties, the State of Utah or the federal government.
The authority to impose taxes and fees for airport
services is specified. In addition, certain airport security
requirements may be imposed on counties by state and
federal law.84

Business Licensing
Counties are authorized to license private businesses
operated in the unincorporated area of the county and
may do so for regulation and revenue. Business licenses
must be uniform, based on the type and classification
of business. County business license agencies may
communicate and cooperate with the county assessor
in helping that office to assess and collect property
taxes.78 Counties may further require that businesses
selling liquor secure a separate liquor business license; the

Weed Control
The county has the legal responsibility to control noxious
weeds occurring within the county, including on private
lands. Certain noxious weeds are already designated
as such by the state; the county has the authority to
designate other nuisance weeds. The county may create
a weed control board consisting of three to five members
and may hire weed control staff. Any property owner
who fails to control certain noxious weeds may be
considered a public nuisance and, if the owner does not
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control that nuisance himself, the county may lawfully
enter the premises and intervene. The county may charge
the land owner for such weed control activities and the
charge becomes a tax lien. The county must provide
an administrative appeal of weed control activities,
permitting a property owner to appeal a decision to the
county legislative body.85

public services which, if provided by the county solely
within the unincorporated county, requires funding
through a municipal services fund or as a special district
rather than through general fund revenues. A municipal
services district can be established to satisfy this legal
requirement.91 When the county formally designates
certain places as recreational areas, such as canyons, lakes,
and ski resorts, the law permits funding fire suppression
services in those areas with general fund revenues, rather
than a municipal services fund.92

Fire, Ambulance, and Paramedic
Counties are responsible to provide adequate fire
protection within their territorial limits and in
cooperation with municipalities, contiguous counties,
fire districts, or the state and federal governments.86 One
of the county sheriff’s responsibilities is to report and
suppress wildland fires.87 Any county which employs
four or more paid firefighters is required by law to
establish a fire merit employment system, including a
civil service council, personnel rules and policies, the
regulation of hiring and appointments, conducting
examinations and certifying eligible applicants, and
providing for a discipline and appeal process.88 Counties
are, further, responsible to adhere to and enforce the
state fire code as well as the rules and regulations of the
State Fire Prevention Board regarding the prevention
of fires and the regulation of fireworks. These various
responsibilities can be undertaken by interlocal
agreements and other arrangements with municipalities,
fire districts or other counties.89

Ambulance services—whether provided by county
government, other local entities or private businesses—
are controlled by the State Department of Health as a
state regulated monopoly. Exclusive licenses to provide
ambulance services are required from the State. In
addition to exclusivity, cost controls and other limitations
may be imposed. The same requirements apply for
providing paramedic services. A county or other
local government may seek to provide ambulance and
paramedic services itself, including competing with a
private provider for state licensure, through a contracting
process whereby the license is awarded pursuant to
competitive bid (the contract and bidding process is
under the control of the county or municipality which
seeks to provide paramedic or ambulance service).
Paramedic services appear on the statutory list which
mandates municipal services funding when such services
are provided outside of municipal boundaries.93 In a
county of the first class, the county is required to provide
paramedic services in the unincorporated county.94

Specifically regarding wildland fires, counties have a
legal responsibility to fight fires on private property
and on county-owned
forest, rangelands or
watershed areas. (The
state is responsible for
fires on state-owned
forest, rangeland, and
watershed.) Counties
may participate with the
state in a coordinated
wildland fire protection
system which permits
counties to receive
financial aid from the
state through interlocal agreements.90
In much of Utah, county fire services are provided by
fire districts, which are independent local government
entities lawfully permitted to provide fire, ambulance
and paramedic services. Fire protection is one of those
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CHAPTER 9

COUNTY SERVICES AND FUNCTIONS:
INTERNAL AND ADMINISTRATIVE SERVICES
Like any other large public or private organization, a
county requires certain internal administrative services
to provide support for those functions and services
provided directly to the public. These involve personnel
management, the procurement of goods and services, and
similar staff functions. The county code only addresses
two of these matters specifically—personnel management
and procurement. Other support services, such as
engineering and architecture, building maintenance and
security, and information systems are left to the discretion
of the county commission based on local needs and
circumstances. Such services could be said to fit within
the county’s implied powers, without reliance on express
statutory provisions.

The County
Personnel
Management Act
establishes a merit
system which,
at one time, was
binding on all
counties of a
certain size—as
measured by the
number of fulltime employees.3
Since 2002 this
provision of the
County Code has
been changed;
counties which
had adopted the
County Personnel
Management Act
prior to 2002 were required to maintain that system;
other counties are permitted to adopt this merit system
if they chose to do so, as its provisions are no longer
mandatory.4 In addition, counties with populations in
excess of 20,000 are required to adopt a merit system for
sheriff’s deputies5 and counties which employee four or
more paid firefighters are required to adopt the Fireman’s
Civil Service Commission merit system.6

PERSONNEL
Merit Systems
Local governments throughout Utah hire and manage
employees in a variety of ways ranging from the informal
to closely regulated merit systems. Many government
employers treat their staff as “at-will,” meaning employees
have no vested rights in continuing employment. That
said, and as explained in more detail below, even at-will
employees are often afforded significant employment
protections by the courts and county employers would
be well advised to take these employment guarantees into
consideration when they manage their human resources.
Merit systems for county employees might arise in a
number of different circumstances and in some cases
are optional and in other circumstances are mandatory.
Three varieties of merit systems are explained in the
county code and others may be required in specific
circumstances—for instance, health department
employees1 or staff whose position is based on certain
federal grants-in-aid.2

All merit systems have a number of features in common,
whether they be referred to as a merit system, civil service
system, career service system or otherwise and whether
they are based on an express statutory scheme or are
developed in less formal means by individual counties,
according to their particular needs and circumstances.
Basic merit principles include the following: recruiting,
selecting, and promoting staff based on their ability
and skills, including open consideration of all qualified
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applicants for initial appointment; freedom from political
or other considerations which are unrelated to skills
and abilities, during both initial hiring and throughout
continuing employment; providing equitable and
adequate compensation; training employees as needed to
improve job skills and assure high quality performance;
retaining employees based on job-related standards and
adequacy of performance, with separation of employees
whose inadequate job-related performance cannot
be corrected; the equal treatment of applicants and
employees in all aspects of work without regard to race,
color, religion, sex, national origin, political affiliation,
age, or disability; providing protection and information
to employees regarding their political rights and activities
(including the Hatch Act, see below); and establishing
formal procedures for processing appeals and grievances
without discrimination or reprisal.7

often takes the form of what is referred to as “progressive
discipline,” in which an employee’s misconduct or
inadequacy is initially met with relatively mild forms
of disciplinary action, such as warnings or suspension,
which then progress to more severe forms of discipline
up to and including termination, when the milder
forms of disciplinary action have not served to correct
the problem. Lastly, merit-based employment systems
usually include a fairly formal set of regulations regarding
an employees’ right to appeal disciplinary action to some
neutral decision maker.
Another significant feature of merit or civil service
systems is the creation of a commission, council or other
administrative agency which has authority to conduct
some of the merit system functions in a way to insulate
merit issues from influence based on politics or other
non-job-related forms of influence. A merit commission
might be vested by state statute or county ordinance with
certain powers and authority which may often take the
form of a mixture of executive branch, legislative branch
and judicial branch functions. For instance, at one end
of the spectrum, a merit commission which is vested
with all three forms of government authority would
be permitted to adopt personnel rules and regulations
(legislative), administer testing activities and other
support functions (executive), and adjudicate employee
grievances and appeals (judicial).8

The typical
features of a
merit system,
based on the
principles
mentioned
above,
include a
primary
emphasis
on the
removal of all
consideration
of politics
and political
affiliation
from the hiring process and from any further
consideration in continuing employment. A merit
system will generally include specific details regarding
the hiring process with particular emphasis on hiring
based on applicants’ skills, training and abilities – those
qualifications may be used to rank eligible applicants
in order, based on their relative ability. Hiring by
division or department directors and elected officials is
made from those lists of qualified, eligible applicants.
Equal pay, based on ability and seniority, and equal
access to benefits, training opportunities and other
working conditions is another trademark of a merit
system. Merit systems also recognize the necessity for
disciplinary action, up to and including termination, for
employees whose job performance is inadequate. This

The County Personnel Management Act directs the
creation of a merit system for county employees who
are generally not covered by either the deputy sheriff or
firefighters systems, though the law permits a county to
merge all three merit systems into one comprehensive
whole. The Personnel Management Act establishes a
county’s career service council, a three-member body
consisting of non-employees appointed for three-year
terms by the county commission. Counties are required
to provide sufficient resources to permit the career service
council to carry out its duties.9 Under the Personnel
Management Act, the career service council exercises
only judicial branch functions—personnel policies and
regulations are adopted by the county governing body,
and the management of exams and other administrative
activities are the responsibilities of county staff. The
Personnel Management Act directs that counties adopt
a number of personnel rules and regulations governing
county employment; in some cases statute requires
that the rule include specific substantive requirements
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and in other cases statute only requires that a rule be
adopted regarding a particular subject. These rules are
recommended by the personnel director to the county
commission or council for formal adoption and they
include rules regarding recruiting efforts; establishing jobrelated minimum
requirements;
selection and
certification
procedures
for qualified
applicants;
appointment
procedures;
permanent
appointment
following a
six-month
probationary
period; temporary and other non-career appointments;
promotion and career ladder provisions; waiver of
merit processes for applications coming from other
government merit systems; preparation of a position
classification plan; personnel record keeping; provisions
regarding layoffs and reemployment; the establishment
of a grievance and appeal process setting out causes
for discipline and establishing disciplinary measures;
establishing work hours and attendance requirements;
the establishment of fringe benefits such as insurance and
retirement; and other similar provisions.10

to a class A misdemeanor for violation of the County
Personnel Management Act or of any county rules and
regulations adopted under the Act.13
The deputy sheriff merit system creates a merit
commission consisting of three persons who are named
by the county’s governing body. Again, the county is
required to provide suitable accommodations to permit
the merit commission to perform its duties.14 The
deputy sheriff merit commission, unlike the career service
council, enjoys broad authority in all three categories
of government power: legislative branch, executive
branch and judicial branch. A merit commission
has the authority to make all rules and regulations
governing merit employment in the sheriff’s office,15 the
commission administers tests and other aspects of merit
system operations,16 and it hears grievances and appeals
from deputy sheriffs.17 When the merit commission has
completed the testing process and has named and rated
certified eligible candidates, final hiring or promotion
is done by the sheriff (bearing in mind that all hiring in
the county is subject to final approval of the board of
county commissioners).18 Like the County Personnel
Management Act, the Deputy Sheriff Merit Act also
includes strong prohibitions against political patronage
or retaliation and prohibits political activities or the
solicitation or political support and contributions during
the hours of employment.19
The Firemen’s Civil Service system also provides for the
creation of a civil service commission. Commissioners
are appointed for six-year terms by the county governing
body and no more than two members of the commission
may belong to the same political party.20 Counties are
responsible for providing suitable accommodations,
equipment and other resources to permit the adequate
functioning of the Fire Civil Service system.21 Like
the Sheriff’s Merit Commission, the Fire Civil Service
Commission also has authority in all three areas of
government power, in that the commission makes civil
service rules and regulations;22 prepares and conducts
examinations and other administrative functions;23 and
hears and adjudicates grievances, appeals and complaints
arising out of civil service employment.24

The statute further sets out that some particular
personnel matters are under the authority and direction
of the central personnel management office, while others
are the responsibility of county agencies, departments
or offices. The personnel division’s authority includes
designing a county pay plan and classification plan,
conducting position classification studies and desk
audits, maintaining registers of certified and qualified
applicants, monitoring department and office personnel
practices, and maintaining central personnel records. In
contrast, county agencies are required to establish job
descriptions, recommend position classification and
grade allocation changes, make final hiring decisions,
conduct performance evaluations, discipline employees,
and perform other functions approved by the county
governing body.11 Specific and strict prohibitions, such
as on political activities, are included in the Personnel
Management Act12 and this law sets penalties of up

In all cases, an employee who is dissatisfied with the
results of his or her administrative appeal to a merit or
civil service commission is empowered by the law to
appeal to the district courts of the state of Utah.25 In
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Employment-At-Will
The concept of employment-at-will revolves around the
notion that an employer makes absolutely no guarantees
regarding hiring or continuing retention of any of its
employees; in other words, the employer retains the right
to hire or fire its employees “at the will or pleasure” of the
employing entity. Notwithstanding this fairly simplesounding approach to employment issues, the courts have
undertaken an extensive review of the nature of at-will
employment, have discussed its
relation to public employment,
and have recognized several
significant limitations on the basic
at-will presumption.

most cases, such an appeal is not de novo, unless the
council or commission failed to keep an adequate record
of its proceedings. The failure to keep such a record, or
the creation of a record which is not adequate to permit a
careful review by an appellate court, may have the effect
of invalidating all merit system proceedings below.26
Further, when a court reviews the decisions of a local
government’s merit commission, it will look very closely
at the statutes which create and empower that particular
merit or civil service commission.
Commissions and councils are
strictly limited to those powers,
activities and authority which are
specifically set out in statutes and
they may not depart from their
specific statutory mandate.27

First, regarding the application
of the at-will doctrine to public
employees, the Utah Supreme
Court appears willing to extend the
doctrine to employment situations
which would seem, on their face,
to be governed solely by merit
system rules and regulations. In
addition, the Court has found
that certain limitations on at-will
hiring and firing also extend to
local government employers. In
the case of Thurston v. Box Elder
County, 835 P.2d 165 (Utah 1992),
the Supreme Court examined a
county employee’s claim arising out of his termination.
Even though the county in this case had a merit system,
the parties argued that the issue could be characterized
as a breach of an “employment contract” which would
involve consideration of the at-will employment court
cases. Although the Court in Thurston found that the
matter was governed by merit status, the Court clearly
left open the door to applying private employment at-will
and contract principles to public employment cases. This
seems to be especially likely in any litigation involving a
county which has not adopted a merit system. A further
Utah Supreme Court case is the matter of Weese v. Davis
County Commission, 834 P.2d 1 (Utah 1992), which
turned on whether a county employee was entitled to a
specific annual pay raise based on an implied contract set
out in the county’s employee handbook. The employee
handbook explained the nature of annual pay raises
usually granted to county staff; however, it also included
a distinct disclaimer that no contract existed between

Although there are Utah counties
which, due to their size or number
of employees (or based on decisions
made by their governing bodies)
may not be subject to one or more
of the merit system acts explained
above, those counties may still
voluntarily adopt merit systems for
their own employees and purposes.
Voluntary compliance may include
following one of the statutory
systems or creating a merit system
based on ordinances and rules
adopted locally. Aside from voluntary compliance,
counties should be aware that when they receive certain
federal monies through contracts or grants in aid, they
may be required to adopt certain aspects of a civil service
or merit system pursuant to federal regulations.28 These
regulations include certain basic merit system features
which closely follow the merit principles explained above.
Federal regulations require that the county’s chief
executive certify, as part of a federal contract process,
the local government’s compliance with these federally
imposed merit system standards. The failure to do so
may lead to the loss of federal funding. In addition to
federal requirements, certain merit system requirements
may appear elsewhere in the law; as mentioned above
regarding local health department, a civil service or merit
system is required for health department employees.29
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the county and its employees regarding salaries, pay
raises or other employment benefits. Here, the Court
directly faced the question of an implied contract in
the public sector and held that the pay raise disclaimer
in the handbook was sufficient to avoid any claims of a
automatic pay raise by implied contract. Both of these
cases suggest that the courts may adopt private sector
principles of implied contract when it comes to public
employment matters.

sector employers, can either knowingly or unwittingly
also create an employment contract which is implied,
rather than expressed. There are a variety of sources
of implied contracts, the most common being an
employer’s personnel handbook or manual which is
used to explain employment benefits, policies and
standards and which often includes provisions regarding
disciplinary actions, the kinds of conduct which warrant
discipline, information regarding advancement and
raises, and other benefits or terms of employment. In
addition to employee handbooks, other sources of
implied-in-fact employment contracts include the past
conduct of the parties; the treatment of other employees
in similar situations; practices in particular trades or
professions; discipline manuals; employee bulletins; oral
agreements; and promises which are contrary to written
policies, disclaimers or
reservations.

What then does the at-will doctrine mean and how
might it be applied in local government employment?
The courts have recognized an employer has the right
to establish employment-at-will provisions regarding its
employees and, based thereon, may hire or terminate
employees for any or no reason, with or without cause,
and without reference
to job performance
considerations.
However, the Utah
courts, like those in
other states, have
found that significant
limitations apply to
employment-at-will
and several of these
limitations may, in some
cases, negate the at-will
doctrine.

Thus, a local
government employer
who wanted to
guarantee at-will
employment would
be required to include
clear and conspicuous
disclaimers in any
employee handbook or
similar materials which
might have the effect of
creating an implied-infact contract. Further,
hiring staff must be carefully trained and charged to
not make oral promises or representations of standard
employment conduct, benefits or terms which may
contradict a disclaimer. The Utah Supreme Court upheld
such a specific disclaimer in the Weese v. Davis County
Commission case explained above.30

The landmark case
regarding this issue in
Utah is Berube v. Fashion Center Ltd., 771 P.2d 1033
(Utah 1989). In that private sector employment case,
the court recognized the validity of the at-will doctrine
but held that rule is a rebutable presumption and that it
is subject to three significant exceptions: implied-in-fact
contractual terms, public policy considerations, and an
implied covenant of good faith and fair dealing.

The second significant limitation on at-will employment is
referred to as a common law tort of “discharge in violation
of public policy.” This limit does not depend on the
existence of a implied contract; the employee’s contractual
status is not relevant. This limitation depends on the idea
that the courts will not support a termination when the
fired employee can show that he or she did something that
served the greater public good by exposing the employer’s
criminal activity or other misconduct—the proverbial
“whistle-blower” form of retaliation.

Perhaps the most significant exception to the at-will
doctrine is based on an employer creating a contract
which is set out or implied, rather than specifically
executed in writing between two parties. First, note
that there are many employment relationships which
would be governed by express, written contracts
including those for the hiring of higher level staff and
for collective bargaining agreements. However, the
courts have recognized that employers, including public
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The last exception to the at-will doctrine recognized
by Utah courts arises out of the notion that every
employment situation implies a “covenant of good
faith and fair dealing” suggesting that both parties to
the employment relationship will always act in good
faith and treat each other fairly. There is little specific
guidance in the law regarding this exception to the at-will
doctrine, but it is, again, not based on any implied or
actual contractual relationship.

the use of random drug testing (unannounced, with no
regard to whether an employee appears to be under the
influence) only to certain public safety positions, such
as police and fire, and reflects the generally accepted
notion that most rank and file county employees may
not be subject to random drug testing. In addition to
drug testing, the Act permits, but does not require, any
particular provisions for testing for other “hazardous or
intoxicating substances,” such as alcohol.32

The foregoing discussion is designed to alert county
employers to the potential pitfalls which might arise out
of a termination under the at-will doctrine and to suggest
that even this fairly flexible concept of the employeremployee relationship is not without a significant degree
of protection for employees who are not terminated for a
good cause.

If a county determines that it is going to perform drug
tests on its employees, it must adopt a written policy
or ordinance; distribute it to employees, volunteers and
others who may be subject to drug testing; and make
it available for review by prospective applicants. Once
the ordinance is in place, the county may only test in
accordance with and by following the procedures of the
ordinance. Mandatory elements of a county drug policy
include the following: an employee must be permitted
to submit a second drug test within six hours after
the initial test; sample collection must be reasonable,
sanitary, private, and designed to prevent substitutions
or interference; the county must provide for a second
verifying or confirming retest of a sample that yields a
positive initial test; the employee must be notified of
the drug test results by phone and in writing; testing is
performed on county time; and the county must pay all
the costs of sample collection and testing.

Drug Testing
For many years the
legal authority of a local
government employer
to test employees
for the improper or
unlawful use of drugs in
the workplace has been
primarily governed by
federal court decisions.
In 1994 the Utah
Legislature enacted
the Local Government
Entity Drug Free
Workplace Policies Act
which permits, but
does not require, local
government entities to adopt ordinances or regulations
which prohibit the use of drugs in the workplace and
govern testing of employees for drug usage.31

A county drug testing policy should provide for
disciplinary action including suspension, termination,
refusal to hire applicants, or other appropriate
disciplinary measures. In addition, a local government
has the discretion to require an employee to submit to
drug rehabilitation, either in addition to or in lieu of
disciplinary action.33
EEO, Discrimination, and Affirmative Action
This section can only provide a basic outline of equal
employment opportunity and discrimination. It may be
used by county officials and employers to understand the
basic principles of this area of personnel law and further
help them be sensitive to potential problem areas. Several
initial basic definitions may be helpful:
• Equal Employment Opportunity (EEO): Fair
and equal access to all available jobs, promotions,
training, fringe benefits and similar employment
rights and benefits without policies or practices
which differentiate between employees or

While drug testing policies are not mandatory, once
a county determines that it needs to conduct tests or
adopt a drug policy, certain elements of that policy
are controlled by state law. The statute recites and
defines several different types of testing, any of which
may be used by a local government. Included are
pre-employment hiring, post-accident investigation,
reasonable suspicion testing, pre-announced workforce
testing, rehabilitation programs, and random drug
testing. The statute, as well as federal case law, limits
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the Fourteenth Amendment has been the source of
authority cited by federal courts in discrimination and
equal employment opportunity cases and is also the
primary authority for Congress and other branches of
the federal government to enact and enforce federal laws
and regulations dealing with civil rights and preventing
discrimination.

applicants based on seven “protected classes:”
race, color, national origin, sex, age, handicap or
religion.
•

•

Affirmative Action (AA): Remedial or
preventative action to eliminate current or
overcome past discrimination in employment by
affirmatively reaching out to minorities, females
or other protected classes in recruiting and in
hiring and by promoting persons in protected
classes. An affirmative action plan may be
required by an employer pursuant to a court
order, as a result of litigation. Affirmative action
is limited, in that an employer may not disregard
the application of a more qualified applicant
in favor of a less-qualified person who happens
to be a member
of a protected
class. However, in
situations in which
two applicants are
equal in ability
and qualifications,
an employer may
give consideration
to one applicant’s
membership in a
protected class.

Several statutes which have bearing on employment
discrimination include Title VII of the Civil Rights Act
of 1964 (which created the Federal Equal Employment
Opportunity Commission and establishes general
prohibitions on employment and business discrimination
on the basis of race, color, religion, sex, and national
origin); the Equal Pay Act of 1963 (which prohibits
employers from
paying workers
of one gender at
a rate different
from that paid
to workers of
the other gender
for equal work,
with equal
seniority and
qualifications);
the Age
Discrimination in Employment Act of 1967 (which
prohibits discrimination against workers on account
of age); the Rehabilitation Act of 1973 and later
the Americans with Disabilities Act of 1990 (which
prohibit discrimination by employers based on an
employee’s physical or mental handicaps and require
reasonable accommodations for disabled workers; the
ADA also prohibits discrimination against disabled
clients or customers); federal regulations (a number of
regulations may apply—one of the more significant is
that promulgated by the EEOC defining and prohibiting
sexual harassment);34 Presidential or Executive orders
(again, a number of executive orders may have
application—Executive Order No. 11246 prohibits
state and local governments who have federal contracts
or other grants-in-aid from engaging in employment
discrimination); and federal judicial decisions and case
law (there is obviously a vast body of case law arising
from the federal courts, primarily since the 1960s, which
affect employment discrimination; for example Griggs
v. Duke Power Co., 401 U.S. 424 (1971) held that in
discrimination cases the employer’s intent is irrelevant).

Discrimination: The unequal treatment
of persons, in employment, based on their
membership in a protected class. Discrimination
may be either a single act or an ongoing policy
or practice and may be directed at a single
individual or at class of persons. It is important
to recognize that the employer’s intentions or
awareness of the discrimination is generally
irrelevant—all that matters is a discriminatory
result.

Sources in the law which are binding on employers,
including counties in Utah, include the United States
Constitution which, in Section 1 of the Fourteenth
Amendment, prohibits the states from making or
enforcing laws, which “shall abridge the privileges or
immunities of citizens of the United States; nor shall
any state deprive any person of life, liberty or property
without due process of law; nor to deny to any person
within its jurisdiction the equal protection of the law.”
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The State Constitution guarantees the equal protection
of the law, has extensive provisions prohibiting religious
discrimination, and prohibits discrimination based
on gender. State statute also includes a number of
comprehensive schemes regarding equal employment
opportunity and discrimination in employment.
Notably, Utah’s Antidiscrimination Act, Utah Code Ann.
§ 34-35-1 et seq., creates the Antidiscrimination Division
of the Industrial Commission; this agency has the power
to investigate discrimination in the workplace and
enforce provisions of the law.
Both federal and state equal opportunity and
discrimination rules, statutes and judicial decisions
depend on the classification of certain groups of
employees or applicants variously referred to as protected
or affected classes. These include the following:
• Ethnic or Minority Groups: Persons are
protected from discrimination based on their
race, color and national origin; it is important to
be aware that all three terms may have different
application in an employment discrimination
case. For example, protection based on color
would prohibit an employer from using
discrimination to hire, for example, a light
skinned African-American over the hiring of a
dark-skinned African-American. In a similar
vein, national origin discrimination would
prohibit employment decisions based on country
of origin, even when the person may not belong
to any other minority classification. The EEOC
has developed five standard minority group
classifications including American Indian or
Alaskan, Asian or Pacific Islander, Black (nonHispanic), White (non-Hispanic), and Hispanic.
•

•

Age: Age discrimination consists of employment
decisions made based on the employee’s age,
but the law does not extend this protection
to persons of all ages, only those over the age
of 40. Thus it would not be unlawful age
discrimination to terminate a person based on
his or her age if that person is age 39 or younger
(this, however, is not a recommended course of
action).

•

Gender: Sex discrimination is the disparate
treatment of male and female workers or
applicants for employment and is often based
on stereotyped characterization of the sexes.
Gender discrimination laws do not apply
to sexual preference, such as heterosexuality

or homosexuality. Discrimination against a
female based on pregnancy or other aspects
of childbearing is prohibited by federal law.
The courts have defined sexual harassment
as a form of sex discrimination which occurs
when a person in the workplace is subject to
unwelcome sexual advances or verbal or physical
conduct of a sexual nature and submission to
the conduct is either explicitly or implicitly a
term or condition of employment, submission
to or rejection of the conduct becomes the basis
of an employment decision affecting the victim,
or the sexual conduct interferes with the victim’s
work or creates a hostile or offensive working
environment.

Religion: While the term “religion” has not
been defined in statute, an adequate definition
is available from court decisions. Based on these
sources, it is important to note that religion
is not limited to a person’s membership in
a generally accepted denomination, such as
Baptists or Jews—rather to have a “religion,” a
person need only have a sincere and meaningful
belief in a power or entity that occupies a place
similar to that of God in traditional religions.
It obviously also includes any number of
unorthodox belief systems and it certainly also
protects non-believers such as agnostics and atheists.
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•

Disability: Employment decisions which are
based on a person’s physical or mental disabilities
may constitute illegal discrimination. A person
is considered subject to protection based on
disability if he or she has a physical or mental
impairment which substantially limits one or
more major life activities or a person who may
not actually have such a limitation, but has a
record of such impairment or is commonly
regarded as being impaired. Major life activities
include things such as seeing, hearing, walking,
and caring for oneself.

irrelevant to proving liability, though a showing of bad
faith may increase a damage award.
When an employer examines underutilization, it need
not consider the proportion of a protected class in the
population at large, nor even the proportion of that class
in the workforce – an employer needs to be concerned
with the proportion of the under-represented class in
the qualified labor pool in the local community. For
instance, although females may make up approximately
50 percent of the population of a community and
perhaps 40 percent of the total workforce in the area,
if women only constitute 10 percent of the qualified
and interested labor pool for hiring new deputy county
attorneys, that is the applicable figure when examining
under-representation. Some positions may entail a job
search that is statewide or even nationwide in scope,
whereas others may be limited only to a city, county
or other small regional area depending on the position
– obviously this factor will affect the size of the relevant
labor pool.

What then is “discrimination,” and how can a county
employer avoid allegations of discriminatory conduct?

One area in which potential discrimination or disparate
impact complaints might arise is when an ostensibly
neutral policy or practice has a disparate impact on
a protected class even though it appears neutral. For
instance, the sheriff’s office may have a height and weight
requirement for the hiring of new deputies, which may
have the ultimate effect of limiting the numbers of
females who may qualify for a position – this obviously
based on the generality that females tend to be smaller
than males. Other apparently neutral qualifications
might include arrest records, English-speaking ability,
residence, response-time requirements, or veteran’s
preference.

Discrimination problems arise primarily in circumstances
in which persons are either purposely or inadvertently
excluded from hiring, promotion or other employment
benefits based on their membership in a protected class.
The problem arises when a particular class is “underrepresented” in the workforce; for example, if hispanics
represented five percent of the available workforce in
a county, and the county workforce consisted of only
two percent hispanics, that class could be said to be
underrepresented. Second, discrimination can be either
an ongoing problem or a single act. In the prior example,
an under-representation of hispanics could be considered
an ongoing problem with a county’s hiring practices
while the failure or refusal of a county to hire a particular
qualified hispanic in a specific circumstance could also be
discrimination. It is vitally important to remember that
the employer’s intent or good faith is usually considered

While any of the above qualifications may appear
neutral, they may still result in unlawful discrimination
if they improperly exclude qualified applicants from the
labor pool. In circumstances in which an employer can
demonstrate that certain occupational qualifications
are essential and good faith requirements for a job, they
may be legally supportable, even if they have a disparate
or adverse impact on a particular protected class. For
instance, consideration of arrest records has been upheld
in occupations such as police and other public safety
positions; English-speaking ability can be required if
regular English communication is an essential part of a
job; residence requirements may be mandated by statute;
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response-time qualifications have been upheld in some
public safety occupations; and lastly, veteran’s preferences
have been upheld as a matter of public policy and are, in
fact, mandated for public sector employers in Utah.

in the courts. Utah district courts have jurisdiction to
hear employment discrimination complaints under both
state and federal statutes; resort to the federal courts is,
however, the more usual course of conduct.

An affirmative action plan may have the unintended
consequence of creating disparate impact and, therefore,
being a source of discrimination itself. The commonly
heard term “reverse discrimination” is really a misnomer;
applicable federal and state laws protect members of all
racial groups, both white and non-white and both men
and women. Thus an employment practice or policy
which discriminated against whites or males should also
be considered, simply, “discrimination.” Affirmative
actions plans have been upheld in circumstances where
the employer’s sensitivity to underrepresentation among
certain protected classes has not been raised to the
level of affirmatively excluding members of a majority
class. In an ordinary hiring process this would mean
that where two prospective employees had the same
qualifications, background and abilities, an employer
would be permitted—but not required—to give
consideration to membership in a protected class. The
other significant area in which affirmative action can be
pursued, and which has been held lawful by the courts,
is circumstances in which employers actively pursue
a program of aggressive outreach and recruitment of
females, minorities, or others who may not be generally
aware of or interested in public sector employment.
Such outreach efforts are not considered improper
discrimination.

An employment discrimination complaint must be filed
with the UADD within 180 days after the incident and
must be verified by a sworn attestation. Initial review
for a complainant who is dissatisfied with UADD relief

In Utah, the primary source of enforcement of
antidiscrimination laws is the Antidiscrimination
Division of the Utah Industrial Commission. That state
agency acts on behalf of the Federal EEOC in utah,
pursuant to a contractual relationship, to investigate
and resolve discrimination complaints. As with the
EEOC, the Utah Anti-discrimination Division (UADD)
first seeks an informal resolution of a discrimination
complaint through mediation and a mutual agreement
between the parties. Formal investigation, procedures
and resolution hearings might be conducted, in which
the parties may be represented by an attorney. If
mediation fails, the division can find in favor of either
party, issue a right-to-sue letter to the employee, or
prosecute illegal activities against the employer itself, on
its own behalf. Failing a resolution of the controversy
by the UADD, a complainant may seek further relief

A county would do well to put in place its own
procedures by policy or ordinance to deal with
discrimination complaints among its work force. This
can take the form of an investigation and reconciliation
process, similar to that undertaken by the UADD, which
may go a long way towards resolving discrimination
complaints at the local level and without resorting
to the State or to the court system. The courts have
recognized that an adequate grievance system at the local
government level, including a strong policy position
condemning employment discrimination, can accomplish
much in eliminating employee complaints before they
escalate.

must be commenced within 30 days after the UADD’s
decision. The law holds that Utah’s UADD and judicial
review procedures are exclusive remedies for employment
discrimination complaints not resolved at a local level.

The Federal Alphabet Soup
What follows is an informal review of some of the
more important federal laws which have an effect on
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duties entail the management of a distinct
governmental department, agency or other
subdivision, with discretionary management
duties must amount to at least 50 percent of the
employee’s working time and job description.
Second, administrators are also exempt (being an
“administrator” does not require a supervisory
position, but applies when an employee’s
primary duty includes non-manual or office
work which is directly related to government
operations or management and include the
regular exercise of discretion, judgment or
decision-making). Last, professionals are
exempt and are classified as
employees whose job duties
consist of work required
advanced learning and
the consistent exercise of
judgment and discretion
involving invention,
science, the arts, or the
traditional professions
(such as medicine, law,
architecture, teaching,
accounting, engineering,
and the like).

county employers in hiring, setting wages, and otherwise
managing human resources. In this format, only a brief
introduction and overview is possible; readers should see
more extensive reviews and to the law itself to resolve
specific or complex questions.
• Fair Labor Standards Act: The Fair Labor
Standards Act (FLSA) was first adopted in 1938
as a means of economic recovery from the Great
Depression. For decades it was not considered
applicable to state and local governments;
that changed in 1985 when the U.S. Supreme
Court found that the law did apply to public
sector employers. There are five major aspects
of the Fair Labor
Standards Act: it
sets a minimum
wage, requires
overtime, provides
for equal pay
between the sexes,
requires certain
record-keeping,
and sets child labor
standards. The
primary way the
Act affects county
employers is the
requirement to
pay overtime at
time and one-half for hours worked in excess of
40 hours per week. Note that the law does not
prohibit employers from requiring employees
to work overtime, it only requires that they be
paid at time and one-half. An important aspect
of the FLSA’s application is that its limitations
and requirements are mandatory on all parties;
they cannot be waived by either employers or
employees, even subject to a contract, collective
bargaining, or some other mutual agreement.
The Act does not require extra pay for work
performed on Saturdays, Sundays, or holidays
(subject, of course, to the 40-hour limitation),
and does not require paid vacation or holidays,
lunch periods, severance pay, nor any particular
pay period.

There are a number of
careful distinctions and
specific rules regarding how
an employer decides what constitutes “hours
worked” requiring compensation for time and
one-half purposes. Be aware that there are
specific and distinct rules regarding waiting
time, rest periods, meals, sleeping time, training,
call-back, and travel. For the purposes of this
brief review, bear in mind the general rule is
this: if attendance or availability is a required
part of the employment and the employee is
not free to pursue his or her own activities,
the hours are considered compensable time.
For purposes of determining when overtime
is required, employers must designate a work
week consisting of seven consecutive twentyfour hour periods (those periods may differ
from a standard calendar week or differ from
one department, division, or occupation to
another). During that seven-day work week
any employment in excess of 40 hours requires

Some employees are covered by the Fair Labor
Standards Act; others are exempt. Exempt
employees include executives whose primary
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payment of time and one-half. Public safety
and firefighting personnel may adopt a different
time schedule and rather than designating a
seven-day work week, may designate up to a 28day cycle. For police, overtime is required when
work exceeds 43 hours in a seven-day cycle or
171 hours in a 28-day cycle. For firefighters,
overtime must be paid when work hours exceed
53 hours in seven days or 212 hours in a 28-day
cycle.

for virtually all
employees to hire
aliens who are not
legally authorized
to work in
this country.
Employment
applicants must
present documents
to the employer, prior to hiring, which
establish both their identity and their working
status.

The Act permits some flexibility in overtime
payments by permitting the accumulation of
compensatory time in lieu of cash payments
for overtime hours worked. Compensatory
time, like a cash payment, is accrued at time
and one-half. The maximum allowed accrual of
compensatory time is 240 hours for most public
sector employees and 480 hours for police and
firefighters. If the accrual limitation is breached,
payment is required in cash—at time and
one-half. Employees who have accumulated
compensatory time are permitted to take that
time off at their pleasure—employers are not
permitted to require employees to use up their
compensatory time.

The second element of the documentation
process is a verification responsibility on
the employer’s part. After the identity and
work status documents have been produced,
examined, copied and determined by the
employer to reasonably appear genuine, the
employer must attest to this fact under penalty
of perjury on a verification form (the I-9 form)
supplied by the Justice Department. On the
same form, the employee attests, under penalty
of perjury, to his or her citizenship or other
authorization for U.S. employment. The Act
sets both civil and criminal penalties, including
cease and desist orders, fines, and jail terms.

The Fair Labor Standards Act is enforced by
a private employee lawsuit or by an action
undertaken by the United States Department
of Labor. Department of Labor enforcement
proceedings may be civil, criminal, or both; and
employers who lose in court are required to pay
accrued back pay plus liquidated damages in the
amount of accrued back pay (that is, “double
damages”). Ignorance of the law is no defense,
and as stated before, the provisions of the Fair
Labor Standards Act may not be waived by any
party.
•

•

Federal Immigration Reform and Control
Act of 1986: The Immigration Reform Act
is designed to reduce the incidence of illegal
immigration by eliminating the economic
incentive—jobs—which induces an alien to
illegally enter the United States is the first
place. The basic tenet of the law is therefore,
to require employers to carefully determine
whether an applicant is legally permitted to work
in the United States and to make it unlawful
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Drug Free Workplace Act: The Drug Free
Workplace Act of 1988 establishes requirements
designed to maintain
a drug-free workplace
in all entities which
contract with or receive
grants from the federal
government. The Act
primarily requires
a certification by
an employer that it
complies with seven
requirements aimed at
eliminating the use of
controlled substances
in the workplace. Loss
of federal monies and debarment from future
federal contracts are the penalty. The employer
must do the following: publish a statement
notifying employees that the unlawful use
or possession of controlled substances in the
county workplace is prohibited; establish a drug

•

awareness program
informing employees
about the dangers of
drug abuse and the
employer’s policy for
maintaining a drug- free
workplace and providing
drug counseling or
rehabilitation programs;
give each county
employee a copy of the
above publications;
inform employees
that they must notify
the employer of any
criminal convictions for
drug violations which
occur in the workplace;
notify the appropriate
President George H.W. Bush signs ADA Act July 26, 1990.
federal grant or contract
agency within 10 days
functions of the job, with or without a reasonable
of receiving a notice of criminal convictions
accommodation. An accommodation which
regarding drug violations occurring in the
would impose an undue hardship on an
workplace; undertake personnel sanctions
employer is not considered “reasonable.”
against offending employees up to and including
The definition of “discrimination” should be
termination; and last, make a good faith effort to
familiar to most readers, and under the ADA is
maintain a drug free workplace.
similar to other forms of discrimination which
Americans with Disabilities Act: The
might be raised in a racial or gender context. It
Americans with Disabilities Act of 1990
might be found in any area of the employment
is probably the most ambitious civil rights
process including recruitment, hiring, promotion
legislation undertaken since the enactment of
and other job benefits, demotion and other job
Title VII of the Civil Rights Act of 1964. It
detriments, sick and other kinds of leaves of
extends many of the same protections against
absence, fringe benefits and social or recreational
discrimination against persons with disabilities
programs and activities. An employer’s failure
as Title VII has done regarding racial and other
to make a reasonable accommodation (as
discrimination. Again, the ADA is a long
defined below) might be considered actionable
and complex piece of legislation and county
discrimination under the ADA, as might
employers who are concerned with a certain
various kinds of retaliation, coercion, or other
problem should seek specific guidance regarding
unjust treatment arising out of an employee’s
the application of the law. What follows is a
disability. Medical examinations or inquiries
brief review and summary.
regarding an employee’s disability may subject
an employer to ADA liability. As a general rule,
Understanding the Americans with Disabilities
an employer should never inquire about a job
Act is primarily a matter of being aware of
applicant’s disability; rather, the employer may
several definitions. These defined terms are
certainly make inquiries an applicant’s ability
those which are in quotation marks below;
to perform job-related functions. Regarding
the Americans with Disabilities Act prohibits
medical examinations and other inquiries, all
discrimination against a qualified individual
employees must be treated identically, regardless
with a disability who can perform the essential
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as opposed to any marginal or non-essential
functions of a particular position. These include
functions and activities which the employer
actually and currently requires employees
in the position to perform and, if removed,
would fundamentally alter the nature of the
job. If incumbent employees are not actually
performing the function at issue, it would not
be considered essential. It is not necessary
that the particular function be performed on a
regular basis to still be considered “essential;” for
example, a firefighter may not have to regularly
carry unconscious adults out of a burning
building nor police officers perform forcible
arrests—however, the failure of the firefighter
or police officer to perform those functions on
the occasions they arise may have significant
consequences and, thus, be considered essential
functions. The ADA does not require employers
to lower production standards. For instance,
an employer may legitimately require all typists,
including disabled ones, to accurately type at 75
words per minute, in which case a production of
65 words per minute would not be considered
adequate.

of disability; information obtained from the
medical examination must be kept confidential;
and the grounds for disqualifying an employee,
based on a failed medical examination, must
directly relate to the employee’s inability to
perform essential job functions, with or without
a reasonable accommodation.
The next term to be defined is that of “qualified
individual.” The application of the ADA
depends on the issue of whether the individual in
question is “qualified.” There is no requirement
under the Act that an employer hire or continue
to employ a person who is not qualified to
perform the essential functions of a job. In order
to be protected, an individual must satisfy the
basic prerequisites and job qualifications of the
position and maintain all necessary educational,
experience, and licensure requirements of a job.
Be aware, however, that whether the employee
is able to perform essential job functions
may depend on whether or not a reasonable
accommodation is available, as explained below.
The definition of “disability” relates to a physical
or mental impairment which substantially limits
one or more major life activities; further, it
includes persons who have a record of such an
impairment or who are regarded as having such
an impairment (even if they do not) and also
includes persons who have a relationship with
a disabled person. Thus, the protections of the
law extend to persons who may be discriminated
against because other people erroneously think
they have a disability or had one in the past.
Physical and mental impairments include any
kind of disorder which limits a person’s activities
and abilities to function within a “normal”
range or which limit an individual’s major life
activities. Those activities include caring for
oneself, performing manual tasks, walking,
seeing, hearing, speaking, and others. To provide
ADA protection, the disability must have a
“substantial” limit on a person’s performance of
these life activities.

Employers are required to provide “reasonable
accommodations” to assist a disabled employee
to perform essential job functions. Reasonable
accommodations may include a modification
of the work environment by making existing
facilities more accessible and usable by persons
with disabilities, such as building a wheelchair
ramp. It might include restructuring job
assignments or work schedules, including parttime scheduling and shift trading, or might
entail specific training. Acquiring or modifying
certain kinds of equipment or devices may,
in some cases, be considered a reasonable
accommodation. Reasonable accommodations
may also include adjusting or modifying
examinations or training materials, providing
qualified readers, interpreters, or similar
accommodations for individuals with disabilities.
Obviously the type of accommodation that may
be necessary varies considerably depending on
the nature of the job, its physical environment,
and the qualified employee’s disability.

An element of the term “disability” relates to an
employee’s or applicant’s ability to perform the
“essential functions” of a job. Essential functions
are those which are necessary to job performance,
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An employer is never required to provide an
accommodation when to do so would constitute
an unreasonable or “undue hardship.” Undue
hardships might include anything which
creates a significant difficulty or expense for the
employer, considering the nature and cost of the
accommodation, the employer’s overall financial
resources, the number of persons employed,
and other effects of the accommodation on
the expenses and resources of the employer.
National experience has indicated that in the vast
majority of cases, reasonable accommodations
can be provided to persons with disabilities
with a very minimal outlay of trouble and
expense on the part of the employer. When the
employer is able, within reason, to provide an
accommodation, the ADA requires the employer
to do so.

or daughter (including by birth, adoption, or
foster care). If the employee is able to return
to work within the 12-week period, he or she
is entitled to restoration to the same position
held before the leave. If that position is no
longer available, the employer must provide the
worker with a position that is substantially equal
in pay, benefits and responsibility. Employee
benefits are also protected while on leave, and
the employee is entitled to reinstatement of all
benefits which were available before the leave.
Employees are further protected from retaliation
for other detrimental job action based on taking
an extended leave of absence.
CONTRACTS AND PROCUREMENT
The counties have fairly broad powers to acquire goods
and services through contracting. Counties are not
required to have a particular purchasing ordinance or
procedure in place, though, as mentioned in Chapter 8,
there are many circumstances in which state law requires
that the county either have its own purchasing ordinance
or follow purchasing and procurement requirements
established by state statute. Counties are permitted to
either adopt their own ordinances or rely on the State
of Utah’s Procurement Code. The purchasing power is
set under the direction and supervision of the board of
county commissioners—in a separation of powers form
of government, purchasing is under the direction and
supervision of the county executive.

Regarding the ADA, county officials need to be
aware that its provisions regarding all the factors
discussed above apply not just to the employeremployee relationship. Counties are also
required to make reasonable accommodations
to permit citizens or clients with disabilities to
find reasonable access to public services and
accommodations. In this regard, reasonable
accommodations to government facilities
and services might include the installation of
wheelchair ramps, providing written materials in
audio or Braille form, providing sign-language
interpreters at government meetings and
providing telecommunications devices for the
deaf in addition to ordinary telephones. In this
regard, a county is further required to establish
an informal grievance process to permit citizens
and clients to address access issues and have
concerns resolved at the county level.
•

Purchasing Agent
The county commission
is permitted, in counties
with over $500 million
in taxable value, to
appoint a county
purchasing agent; in a
council/executive form
of county government,
the appointment is by the executive with the advice and
consent of the county legislative body. The purchasing
agent is unique among non-elected county officials in
that he or she undertakes the Constitutional oath of
office and is secured by a bond whose amount is set by
the county commission.35 If the county does not appoint
a purchasing agent, then the purchasing duties and

Family Medical Leave Act: In 1993, Congress
enacted the Family Medical Leave Act which
requires employers to permit employees to
take unpaid leave for serious health conditions.
This law is binding on county employers and
requires that qualified employees be granted
up to 12 work weeks (within a 12 month
period) of unpaid medical leave for various
reasons such as illness, caring for a sick child,
spouse or parent, or caring for a newborn son
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functions are performed by the county “budget officer”36
(the county auditor or clerk/auditor or, in some optional
forms of government, the county executive).

disposition of real property. Real property is held or
deeded in the name of the county. The disposition of
real property requires certain specific procedures on the
part of counties, including a required 14-day notice and
a public hearing regarding the sale of “significant” real
property (the county is required to define “significant
property” by ordinance).41

The purchasing agent serves under the direction and
supervision of the county executive. Responsibilities
include negotiating contracts for supplies and materials
and submitting those contracts to the county commission
or executive for approval. All county purchases and
encumbrances are processed through the purchasing
agent, who is required to keep detailed records of all
such purchases and, if requested, provide reports to the
county commission or council. The county commission
or council may, by ordinance, relieve the purchasing
agent of responsibilities regarding the purchase
of election supplies by the county clerk or the
purchase of jail food and other supplies by the
sheriff.37

Counties must satisfy particular procedural requirements
for the construction or repair of public buildings or
other improvements or public works. These amount
to specified bidding requirements for the construction
of buildings over a certain dollar amount. Specifically,
a county is required to have plans, specifications, and a

County Procurement Procedures
As mentioned, counties have the legal authority
to either establish their own purchasing
procedures by ordinance or adopt all or part of
the Utah State Procurement Code.38 The state
code is a comprehensive set of procurement
procedures; some of its more notable elements
include the following: the code provides for the
creation of a “procurement policy board,” as
well as the appointment of a chief procurement
officer. The code provides specific rules and
regulations for drafting specifications for bids and other
purposes and for the award of contracts based on sealed
bids or, alternatively, competitive sealed proposals. It
further specifies circumstances under which contracts
may be awarded without competition and when bids
may be canceled or rejected. Certain preferences are
expressed in the state code, including the use of recycled
goods, purchases from local producers or contractors,
and purchase of prison industry goods. It has detailed
provisions regarding the procurement of building
construction and architect-engineer services. Certain
specific required contract clauses are spelled out and,
lastly, it includes provisions regarding bid protest
procedures and debarment.39 If a county does not
adopt the State Procurement Code, it is still permitted
to purchase under or otherwise participate in state
procurement contracts.40
Counties are required to establish procedures, by
ordinance or policy, regarding the purchase and

cost estimate before it begins the contracting process.
The county is thereafter required to follow its own
procurement code but, if it does not have a county
ordinance, it must abide by the following statutory
procedures: If the estimated cost of the building or
repairs exceeds $125,000 (adjusted upward from the year
2003 by the Consumer Price Index), then the county
must institute a bidding process which includes specific
notice and advertising requirements. The bid must be
awarded to the lowest responsible and responsive bidder,
and counties and private bidders are prohibited from
splitting costs to avoid the application of the state law.
The county is permitted to reject all bids and go through
the procedure a second time. If the second process
again fails to yield a responsible and responsive low bid,
then the county is permitted to secure a construction
contractor by whatever procedure it chooses. These
procedural requirements do not apply to bona fide
emergency repairs.42
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Counties are prohibited from accepting change orders
in either specifications or contracts except in writing,
approved by the county commission or executive, and
these must be within the terms of the contract or in
accordance with construction industry standards. The
authority to approve change orders may be delegated to
other county officers or employees. If this procedure for
the approval of change orders is not followed, the county
is not liable for the cost of any extra work done on the
building or public structure.43 Counties are permitted
to establish and maintain a special fund in the county
budget specifically for capital improvements.44

to specifically provide for the processing of interlocal
agreements in that ordinance.45
MISCELLANEOUS ADMINISTRATIVE SERVICES
Architect-Engineer Services
In regards to other internal or administrative and support
services, counties are authorized by state statute to
employ engineers and architects. If the county surveyor
or his staff have the professional qualifications, the county
commission may direct that engineering and architectural
services be provided by that office.46 A county engineer
or architect may have specific responsibilities regarding
construction contracts for either buildings or highways
and the engineer may be delegated the authority
to approve contract change orders by the county
commission or executive.47

Interlocal
Agreements
By their nature,
interlocal agreements
between the county
and another
government entity
would not be
subject to most
county policies
and procedures
regarding the
purchase of supplies
and materials from
private vendors.
Such contracts are
rarely amenable to
bid specifications
and the other
features of the
normal procurement
of good and services.
Therefore, interlocal agreements are not subject to state
laws regarding the duties of the purchasing agent, county
procurement procedures or other matters mentioned
above. (However, it is notable that the Utah Procurement
Code does address intergovernmental contracts and the
Interlocal Cooperation Act includes several procedural
requirements.) Based on the foregoing, interlocal
agreements may be considered outside the responsibilities
of a county purchasing agent or procurement ordinance;
that said, it may still be valuable to have the county’s
purchasing agent keep records and other information
regarding interlocal agreements. In addition, if a county
adopts its own procurement ordinance, it may be wise

If an engineer is not employed by the county, Utah law
permits contracting for engineering or architectural
services and requires that counties give specific
consideration to a contracting individual’s qualifications.
The law also prohibits a county from contracting with
an institutions of higher education for engineering and
architectural services.48
Miscellaneous Support Services
Most counties will certainly require a variety of other
administrative support services besides personnel
management and procurement. The Utah Code makes
no further reference to or requirements for support
services, but counties would clearly have the legal
authority under their general implied power to either hire
employees or contract for support services, such as facility
maintenance and security, fleet and motor pool, printing
services, and central computer or other information
services.
Even though counties are not required to establish
specific records maintenance or archives divisions,
the Government Records Access & Management Act
(GRAMA) requires that counties inventory their records,
classify and designate them for public access and also
establish schedules for the retention and disposition of
old records. Local governments are required by GRAMA
to submit their record classifications and retention
schedules to Utah State Archives, and that agency has the
legal authority to examine and seize local government
records if the archivist believes such action is necessary
to safely preserve all records.49 These provisions of state
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43
44
45

law certainly argue that a county would be well served to
establish a records and archives administrative support
function somewhere within its structure, whether as a
separate agency or as a specific responsibility of county
staff. Online training for county records officers is
available and records officers must take that training and
be certified by the State annually. 50
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§ 26a-1-112
5 CFR Part 900
§§ 17-33-1, et seq.
§§ 17-33-1(4) and (5)
§ 17-30-2
§ 17-28-1
§ 17-33-3
For example, the Deputy Sheriffs Merit Commission
exercises all three forms of authority; see § 17-30-4; §§
17-30-6 through 9; and § 17-30-19.
§ 17-33-4
§ 17-33-5
§ 17-33-7
§§ 17-33-11 and 13
§ 17-33-14
§§ 17-30-4 and 5
§ 17-30-4
§§ 17-30-6 through 9
§ 17-30-19
§ 17-30-10
§17-30-22
§§ 17-28-1 and 2
§ 17-28-3
§ 17-28-2.4
§§ 17-28-6 and 7
§ 17-28-12
§§ 17-28-13; 17-30-20; 17-33-4(1)(d); and Rule 65B,
Utah Rules of Civil Procedures
Tolman v. Salt Lake County Attorney, 818 P.2d 23
(Utah App. 1991)
Harmon v. Ogden City Civil Service Comm., 917 P.2d
1082 (Utah 1996)
5 CFR Part 900
§ 26A-1-112
§834 P.2d 1 (Utah 1992)
§ 34-41-101, et seq.
§ 34-41-102
§§ 34-41-103 through 105
29 CFR Part 1604.11
§ 17-53-307
§ 17-36-20
§§ 17-53-307(3) and (4); 17-53-225(2)
§ 17-53-225(1)
§§ 63G-6a-101, et seq.
§ 63G-6a-2105(1)
§ 17-50-312
§§ 11-39-101, et seq.
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§ 17-53-310
§ 17-36-46
See Chapter 7, “Interlocal Cooperation Act;”
§ 11-13-101, et seq.
§§ 17-53-313; 17-23-1(5)
§ 17-53-309
§ 17-53-313 and 314
§ 63G-2-701
§§ 63A-12-110, 63G-2-108

APPENDIX - CHAPTER 9

TERMINATING AN EMPLOYEE
INTRODUCTION
While terminating an employee is seldom a pleasant
experience and often entails a variety of difficult challenges,
it should not be considered impossible or even difficult
– even when merit system protections are in place. What
follows is five essential steps that a supervisor or elected
official should consider when confronting the need to
terminate an employee (Remember that under the laws
governing county employees, the only person who has
authority to discipline or discharge an elected official’s
deputy is that elected official him or herself.).

c)
Merit systems usually require
progressive discipline, meaning that milder forms of
disciplinary action (such as verbal or written warnings)
must be imposed for the first or second instance of an
employee’s misconduct and harsher forms of discipline
(such as suspension and discharge) may be used only when
the misconduct has not been cured by earlier discipline.
In some cases, one instance of misconduct may be severe
enough (such as a violation of the criminal laws of Utah) to
justify discharge without progressive discipline.

UNDERSTAND THE PROCEDURE

2)
Many counties have formal personnel
procedures and other protections in place without being
specifically subject to merit system statutes. Under these
circumstances, be familiar with any written procedures or
regulations and also be familiar with what specific practices
have been followed in the past.

A.
Make sure you are aware of what processes or
steps are required—the first step ought to be to contact
the county’s liability carrier or county attorney for advice
regarding the proper procedures.
B.
Determine what kind of employment protections
are provided to the employee.

3)
Employment at-will—be aware that
even if county employees are “at-will,” without any specific
protections or procedures in place, Utah courts might
find exceptions to limit at-will status and impose certain
requirements on employers.

1)
Merit system—Not all counties have merit
systems, but most have a merit system for sheriff’s deputies.
Do not think that merit employees are immune from
discipline or termination – the merit system is designed
to permit the termination of unsatisfactory employees,
provided the proper procedures are followed.

a)
In at-will employment situations,
be aware of any written materials that explain employment
status, such as employee handbooks or bulletins; look
at the potential that verbal or other promises have been
made to specific employees in individual circumstances;
and examine your county’s past practice in dealing with
employment problems. Do not, however, create a new
procedure or think you need to grant some kind of special
“due process” in the current case, “just to be sure.” If
there are no such procedures mentioned or implied in any
employment benefits materials, especially if such procedures
are specifically disclaimed by the county, do not create them
now.

a)
Specific procedures for discipline
and termination of merit employees are explained, in detail,
in merit system rules or policies and procedures. Study
them carefully.
b)
Be certain that all the steps
and procedures explained in the personnel regulations are
followed in the right order. Leaving out a specific part of the
process may result in the discipline being overturned.
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b)
Be aware of the exceptions to
limit employment at-will status:

1)
Nonfeasance—The failure of an employee
to perform the job, inability to complete work assignments,
absenteeism or tardiness, the failure to meet production
quotas. Are these production requirements well known, does
the employee know specifically what is expected; and are
similar expectations applicable to all other employees?

i)
Implied contract—
an implied contract is one in which certain terms of
employment might be implied in employee handbooks,
newsletters, individual promises, or past practices in the
county. Any of these might give rise to what the courts
would consider an “implied contract,” which grants certain
procedural steps or other protections to employees in
discipline and discharge.

2)
Malfeasance—An employee has done
something improper, wrong or unlawful. This may be a
violation of county policies or ordinances, or a violation
of state statute (but malfeasance is not necessarily limited
to illegal or criminal conduct). Malfeasance can include
employee violence or theft, discrimination or sexual
harassment of others, unlawful conflicts of interest or
nepotism, misappropriation or misuse of county resources,
intoxication, and rude or disorderly conduct.

ii)
Violation of public
policy—In some cases, Utah courts have limited an
employer’s reliance on at-will employment. The courts
might overturn a termination if an employer discharges or
disciplines an employee because the employee did something
that reflects good public policy (such as blowing the whistle
on government corruption or waste or refusing to engage in
improper conduct on the employer’s behalf, such as violating
the law or covering up employer misconduct).

3)
Misfeasance—An employee may be
ignoring or using improper procedures to accomplish
an otherwise appropriate task, such as disregard of safety
regulations or other failure to follow reasonable county
regulations or standard operating procedures.

iii)
Covenant of fair
dealing—The courts have held that termination at-will may,
on occasion, be subject to a requirement that the employer
treat the employee “fairly.” There is little Utah case law to
give guidance regarding what this concept means in specific
circumstances.

4)
Insubordination—An employee does
not “act like a subordinate,” in either of two circumstances:
an employee refuses to follow the reasonable orders and
direction of a supervisor, or the employee engages in conduct
which is disrespectful or antagonistic towards a supervisor.

UNDERSTAND THE FACTS
A county supervisor or official must be confident that
the facts in a particular set of circumstances actually
justify disciplinary action and the disciplinary action is
proportionate to the employee’s misconduct. The supervisor
must be careful to know the precise facts, including
whether those facts can be proven (as with witnesses or
documentation) if the matter progresses to a grievance
hearing or court proceeding.

5)
“Acts inimical to the public service”—A
somewhat elastic concept covering other circumstances
in which an employee’s misconduct, on or off the job,
discredits or disgraces the county employer. This may
include off-duty conduct, but only under circumstances
in which that conduct has a clear and distinct nexus with
county employment (such a sheriff’s deputy being convicted
of public intoxication and domestic violence occurring
completely on his own time and off county premises—the
public employment nexus is the conviction’s impact on
POST certification and ability to be an effective witness in
criminal proceedings).

A.
What is the basis for the disciplinary action?
What misconduct is the employee accused of? The basis of
misconduct may be spelled out specifically, in some counties,
in personnel regulations. In other counties there may be
only a general list of causes for disciplinary action—make
sure you know exactly what the employee did or did not do.
There are five general categories of misconduct that would
apply for counties;

B.
Does the employee have any reasonable excuse or
attenuating circumstances? Can the employee be considered
a victim of a supervisor’s discrimination or retaliatory
conduct?
C.
Did the employee know or reasonably should have
known that his or her conduct was improper? In this regard,
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look at whether the causes of disciplinary action are set out
in personnel regulations, employee handbooks or bulletins
or whether an allegation of such misconduct is consistent
with the situations of other employees.

the current incident); and any documentation regarding
the current incident, including supervisor statements or
warnings, witness statements, or work records related to the
incident.

D.
How good is the evidence? Determine whether
and to what extent the allegations of misconduct can be
proven by reliable witness statements or documentation.

B.
Examine documents regarding whether and
to what extent the county has made it clear that this
particular misconduct is inappropriate. This may be
specific regulations or operating procedures which have
been disregarded or regulations or employee handbooks
which specifically refer to kinds of misconduct. If such
documentation does not exist, be aware that an employee
may always be subject to discipline in cases in which any
reasonable person would know that his or her conduct fits
within one of the five categories of misconduct mentioned
above or is wrong or in violation of the law or county policy.

E.
Examine the employee’s file for either past
misconduct or past good conduct:
1)
Are there similar prior incidents of
misconduct? How long ago did they happen? Was that
misconduct related to the current allegations of misconduct?
Was there discipline or other action based on earlier
incidents of misconduct?

NOTIFY THE EMPLOYEE
A.
It is important that an employee be notified of
his or her termination or other discipline in private, such
as in a supervisor’s office, with only the supervisor present.
This may help to avoid employer liability for claims of
slander and the like. It is traditional, when terminating
an employee, to do so on a Friday afternoon to reduce
the potential for disrupting the workplace. Careful
consideration should be given to the process for permitting
the employee the opportunity to clear out his or her personal
effects under such circumstances that reduce the potential
for pilfering or sabotage (this may suggest the need to have a
supervisor or security officer present). Also, be sure that all
county equipment, keys, name tags, and other materials are
accounted for. Always treat the employee with respect and
courtesy and take care to keep the process as confidential
as possible—this helps avoid claims of slander or harm to
reputation.

2)
Are there positive materials, records or
documentation in the employee’s personnel file? If there
have been performance evaluations, are they generally
positive or negative? Does the employee have “atta-boyletters?” Positive performance evaluations are not fatal to a
disciplinary action; however, an employee’s personnel records
that contain consistently good or exemplary performance
evaluations may mean that there is something wrong with
this particular disciplinary action (or, more likely, that
there is something wrong with the performance evaluation
system.)
F.
Does the punishment fit the crime? Employers
will need to examine any other incidents of misconduct
among other employees to determine whether the discipline
imposed in this case is similar to past practice with other
employees. The courts will likely not justify a county’s
imposition of serious discipline in cases where mild or no
discipline was imposed in earlier, similar circumstances.

B.
Be aware of and follow any required pretermination procedures. In merit systems, an employer is
required to give a merit employee an opportunity to tell his
or her side of the story prior to the date that termination
becomes effective.

DOCUMENTATION
An employer should gather whatever written documentation
is available regarding both the current misconduct and any
prior misconduct, including records of prior disciplinary
action, if any.

1)
This pre-termination hearing (referred
to in personnel law as a “Laudermill hearing”) must be
conducted before the effective date of the employee’s
termination. It does not require a formal process but should
be a setting in which an employee has the opportunity to
explain his or her side of the story in order to avoid obvious
mistakes in the termination process. This pre-termination

A.
Examine the employee’s past conduct and
gather any documentation regarding: past occurrences of
misconduct or other offenses (either related to or unrelated
to the current matter); records of any past disciplinary action
imposed against the employee (whether related or not to
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hearing is separate from any post-termination grievance
protections provided by the merit system.

adequately proven, did the employer follow the appropriate
disciplinary procedures, and was the disciplinary action
consistent with other similar circumstances?

2)
In employment at-will situations,
an employer may wish to consider some kind of pretermination meeting in order to allow the employee to
present his or her side of the matter merely as a safety
precaution to avoid improper termination. This is not a
requirement; however, be aware of any materials in employee
handbooks or personnel bulletins which might suggest such
a protection. Do not, however, create a new procedure or
think you need to grant some kind of special “due process”
in the current case, “just to be sure.” If there are no such
procedures mentioned or implied in any employment
benefits materials, and especially if such procedures are
specifically disclaimed by the county, do not create them
now.

B.
Counties which have a quasi-merit system or atwill employment may also wish to give consideration to
the extent to which employees may have post-termination
remedies. As mentioned above, it is essential that the
employer review any employee handbooks, personnel
bulletins, other written materials, or verbal promises made
to an employee which might suggest that post-termination
hearings or other protections are available. Do not, however,
create a new procedure or think you need to grant some
kind of special due process in the current case, “just to be
sure.” If there are no such procedures mentioned or implied
in any employment benefits materials, and especially if such
procedures are specifically disclaimed by the county, do not
create them now.

3)
What should an employer do under
circumstances where policies and procedures guarantee
a hearing before termination and, therefore, require that
there be a waiting period of several days between the time
an employee is notified of termination and the date that
termination can be complete? In such circumstances the
best course would be to place the employee on a paid leave
of absence for the period required between notification and
termination. This may add extra cost to the employer, but
may save any problems resulting from having the employee
present at the worksite.

C.
Under almost all circumstances, an employee
can bring a lawsuit in state district court contesting the
legality of his or her termination from county employment
under either a merit system or at-will circumstances.
Any circumstances where an employee may make out a
reasonable case for the county employer’s discrimination
against the employee, based on his or her status as a member
of a protected class, will give the employee the legal right
to bring the circumstances of termination to the attention
of the Utah Antidiscrimination Division of the Utah
Labor Commission for review, as explained more fully in
handbook Chapter 9.

C.
Regardless of the employee’s status (merit or nonmerit), the county employer is required to explain certain
post employment benefits to the terminated employee.
Specifically, a COBRA benefits explanation (primarily
related to a terminated employee’s legal right to continued
medical insurance coverage) is required by law. Other
benefits which are affected by termination, such as the cash
payout of accrued vacation or retirement status should also
be explained to the employee.

D.
Unemployment Compensation.
1)
The Department of Workforce Services makes an
independent decision regarding an employee’s eligibility for
unemployment compensation, based upon information
supplied from both the employee and the employer.
Do not request an employee waive his or her rights to
unemployment compensation. Employers are obligated to
provide Workforce Services with employment records.

POST TERMINATION PROCESS
A.
All merit systems require that a county have a
process whereby an employee who has been discharged or
otherwise disciplined may bring a formal grievance before
the county’s merit commission, civil service commission, or
career service council. This grievance is designed to allow a
neutral decision-maker (the merit commission or council)
to decide whether the employee’s termination was proper
in at least three aspects: Was there misconduct and was it

2)
Workforce Services uses a “just cause” standard
to decide if a terminated employee is entitled to
unemployment. However, they also allow the employee
to supply information related to good cause” for violating
employer regulations. This means that Workforce Services
may find that an employee violated the employer’s
regulations and there was just cause for the termination, but
the employee had good cause to violate the regulations and
thereby allow unemployment compensation.
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CHAPTER 10

COUNTY FINANCES –
THE BUDGET PROCESS
In 1975 the Utah Legislature adopted the Uniform
Fiscal Procedures Act for Counties, a law designed to
provide specific direction for counties in the preparation
of budgets, the control of different funds, the auditing
process, and certain other fiscal controls – all designed to
provide uniform and consistent direction for all counties
in Utah.1 The law designates a county official to act as
the “budget officer;” this role is usually undertaken by
the county auditor, or the clerk/auditor in small counties,
and can be held by the county executive in a county
adopting an optional form of county government.2 A
budget adoption process is established which includes the
submission of budget requests by the county divisions,
departments and elected officials for consolidation by
the auditor in a tentative budget. That tentative budget
is then presented in a public hearing and finally adopted
by a resolution of the county commission or council (in
some optional forms of county government, the county
executive may have a role in the budget approval process,
including review and presentation of the tentative budget
to the county legislative body and budget veto powers).

review and modify as needed those procedures in order
to improve them, prepare and provide suitable budget
forms to county officials, and prepare training materials
and instructional programs for counties. For smaller
counties with
a population
of 25,000
or less, the
state auditor
is permitted
to establish
reasonable
exceptions
and
modifications
to the uniform fiscal procedures prepared for counties in
such a way to better serve the needs and circumstances of
smaller governments.5
The state auditor is assisted in his duties regarding
county government by a Citizens and County Officials
Advisory Committee, appointed by the auditor pursuant
to law. This committee consists of five elected county
auditors, five elected county treasurers, two citizens, four
additional elected county officers (one from one of the
five largest counties and one from one of the five smallest
counties in the state), and such other members as the
auditor considers appropriate. Committee members hold
staggered terms of four years each and are paid per diem
and reasonable expenses. The committee’s specific charge
is to assist and advise the state auditor in the preparation
of county budgeting, accounting, and reporting systems.6

The act permits counties to adopt a fiscal year, consisting
of either one calendar year (January 1 to December 31),
or a biennial fiscal year, consisting of two calendar years.3
An important feature of the budgetary process, explained
in more detail below, is the requirement that counties
which provide certain kinds of “municipal services”
to areas outside the boundaries of cities and towns are
required to separately fund those activities from taxes and
fees raised solely in the unincorporated area.4
ROLE OF THE STATE AUDITOR
In addition to services provided to state government, the
Utah State Auditor also has significant responsibilities
and powers regarding county governments in the
budget process. The state auditor is required by law to
prescribe uniform fiscal procedure systems for counties,

In addition, the state auditor also has certain legal
responsibilities to conduct an ongoing program of
county budget process and analysis and other assistance
to county officials. This includes the ongoing evaluation
of county accounting practices and systems, providing
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advice and consultation to counties, making spot analyses
of the financial practices of selected counties, and
giving assistance and advice regarding internal financial
controls.7

offices. The budget must include the actual revenues
and expenditures from the last complete fiscal period,
the estimated total revenues and expenditures for the
current fiscal period, and the estimated revenues and
expenditures for the upcoming budget period. These
figures are all based on the estimated expenditures set
out in departmental budget requests compared with total
revenue requirements, total revenues to be derived from
property tax, and revenues to be provided by income
sources other than property taxation.13

BUDGET ADOPTION PROCESS
By law, county budgets are required to include certain
specific contents, including some required and other
optional funds. Counties maintain a general fund,
certain special revenue funds, debt service funds, capital
project funds, separate funds for each county utility
or enterprise (such as an airport or sewer and water),
intergovernmental service funds, trust funds (such as
cemetery perpetual-care or retirement funds), separate
funds for dependent special improvement districts and
special assessments, a
ledger for fixed county
assets, a ledger for
general obligation
bonds, and a municipal
service fund.8 In
addition, other funds
for special services
are permitted and the
county commission
or council has the
authority to establish
a salary fund or other
specific county funds as
necessary for the proper
transaction of the
county’s business.9 For
example, counties may create a special fund to operate a
county planetarium or to assist the surveyor in preserving
corners and monuments.10 State law includes a variety
of limitations and specific procedures which counties
must follow in order to maintain these funds or permit
transfers from one fund to another, as explained below.

The budget officer has the authority to recommend
modifications in departmental and office budget requests,
before filing with the commission or council, but must
give department heads and officials an opportunity to
be heard concerning
the proposed
modifications14
(department heads and
elected officers may
also be heard regarding
such changes by the
commission or council
later in the budget
adoption process).
The tentative budget
may include other
details and information
as requested by the
commission or council
and, in counties with
a population greater
than 25,000, a budget message is required. The budget
message includes an outline of the county’s proposed
financial policies, a description of important features in
the proposed budget, and an explanation of any changes
from previous financial plans or fiscal periods. In smaller
counties, a budget message is recommended, but not
required.15

In preparing the county budget, counties are required
to lay out a complete financial plan, by funds, in
tabular form, and using an accrual or modified
accrual accounting system. Each fund will include
appropriate information regarding estimated revenues,
appropriations, and other additional data.11

The draft budget prepared by the auditor is reviewed,
considered and adopted by the governing body
—the commission or the council—as the county’s
“tentative budget,” pending final adoption after further
proceedings.16 In counties with an optional form of
government, the county executive may have authority to
review and modify budget requests during this process.

An initial tentative budget is prepared prior to November
1 of each year.12 It is based on budget requests and
information derived from county departments and
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The tentative budget is presented to the public. The law
requires that the tentative budget be posted and available
for public inspection at the offices of either the county
clerk or county auditor and further be the subject of
a formal public budget hearing. A newspaper notice
setting out the time and place for the public hearing is
required at least seven days in advance of the hearing
and, if there is no newspaper of general circulation within
the county, the notice is published by posting it in three
conspicuous places within the county. A public hearing,
held in accordance with the notice, is conducted and
interested persons are invited to be heard and may speak
either for or against the budget.17 Following the public
hearing, the county commission or council may make
any further adjustments to the tentative budget, “giving
due consideration to matters considered at the hearing,”
pending the budget’s final adoption.18

collection, or other similar services to residential
developments or other unincorporated areas in the
county. These “municipal–type services” refer to the
kinds of public services provided by municipalities
and are defined, by statute, to include fire protection;
garbage collection and disposal; planning and zoning;
street lighting; police patrol; retail water service; water
conservation; local parks; sewers and sewage treatment;
cemeteries; airports; local streets and roads; ambulance
service; and curb, gutter and sidewalk.22

The budget is finally adopted by a formal resolution
of the county commission or council, on or before
December 31, to be in effect for the next fiscal period.
Copies of the adopted budget must be certified by the
county auditor; certified copies are provided to the state
auditor and must be available in the auditor’s office for
public inspection.19
Specific legal requirements are set out in state law for
the adoption of certain enterprise funds or other special
funds, explaining the financial operations, resources and
expenses of such funds. Each enterprise fund must have
a specific budget adopted by the county commission or
council for each fiscal year, including both capital projects
and ongoing operational expenses. Like the main county
budget, enterprise fund budgets are also tentatively
prepared by the auditor, to include estimates of revenues,
planned capital projects, and operating expenses for the
upcoming year. Review and approval of an enterprise
fund’s operational and capital budget is the responsibility
of the county commission or council, and a copy thereof
is provided to the state auditor.20

If the services are provided by a county in such a way
that the services are available exclusively or primarily
to persons outside of city limits, the law requires that
a special fund be established in the county budget and
that the services must be financed by taxes, fees or other
revenues which are derived only from the unincorporated
county. When such a fund has been established by law,
the county is required to deposit therein revenues and
other income derived from the unincorporated county,
including an appropriate portion of federal money
such as fees paid in lieu of ad valorem property taxes.23
The Utah Supreme Court has found that this separate
budgeting requirement is mandatory.24

MUNICIPAL SERVICES FUNDS
Both the Uniform Fiscal Procedures Act and the
Municipal—Type Services Act require that counties
maintain a specific fund—separate from the General
Fund – in order to provide and pay for certain services
in those county areas outside of municipal boundaries.21
Typically, this refers to circumstances in which a county
may be providing public safety protection, garbage

The operation of the Municipal Services Fund in a county
budget is subject to the same budgetary requirements and
restrictions as the county’s General Fund. Any income
derived from the investment of monies in the Municipal
Services Fund must remain in that fund and no
countywide revenues (from fees, taxes or other sources)
may be placed therein. Lastly, the Municipal Services
Fund may not include any unappropriated excess and
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surplus funds may not exceed an amount equal to the
total estimated revenues of the current fiscal period.25

to year until they are sufficient to permit the specified
building project.26

BUDGET STANDARDS, LIMITATIONS AND
PROHIBITIONS
The Fiscal Procedures Act sets a number of limitations or
prohibitions on how counties may accumulate, transfer,
or account for different financial resources. These
limitations, along with certain procedural standards, are
generally designed to keep counties from accumulating
significant reserve funds and other financial resources
beyond current needs; However, the law does recognize
and permit counties to retain rainy-day funds and other
reserves, including
the legal authority to
build up savings for
capital improvements
and similar major
projects.

Counties are prohibited from any deficit spending
in their budgeting process and may not make any
appropriation in the final budget, for any fund, over the
estimated expendable revenues for that fund.27 If, in
fact, a county experiences a deficit in a particular fund
for the fiscal year, it must be carried over as an item of
appropriation for that particular fund in the next fiscal
period. Encumbrances or expenditures on behalf of the
county may be made only on the order or approval of
the county’s purchasing agent (the auditor may serve
as the purchasing
agent), and officers
or employees are
specifically prohibited
from making any
expenditures over
the department’s
total appropriation.
In the case of an
emergency, such as
widespread damage
from a fire, flood or
earthquake, the county
is permitted to incur
deficits to the extent
reasonably necessary to
meet the emergency.28

Counties are limited
in how much they
can accumulate in
retained earnings
and, although such
accumulations are
specifically permitted
in any enterprise or
internal service fund,
significant restrictions
apply to retaining surpluses in the county General Fund.
Such surpluses may be kept only for specific rainy day
purposes, including to provide sufficient cash to run the
county from the beginning of the budget period until
the collection of property taxes, to provide a reserve for
emergency expenditures, and to cover unanticipated
deficits in the future. The maximum accumulated
surplus in the General Fund is the greater of either 20%
of general fund revenues in larger counties (taxable
value over $750 million dollars or population over
100,000) and 50% of General Fund revenues for smaller
counties or the estimated total revenue from General
Fund property taxes. Any General Fund surplus above
those maximums must be returned to the General Fund
estimated revenues for the next fiscal year. In addition,
General Fund surpluses may be retained for capital
improvements; these monies should be transferred from
the General Fund to the appropriate capital improvement
fund and those monies may be accumulated from year

Further limitations include the requirement that all
appropriations in all budget funds lapse following the
close of the current fiscal year if those appropriations have
not been expended or encumbered.29 Further, any money
received from the county based on a special assessment
must be applied towards paying for the improvements
which were the basis of that assessment; such funds may
be used only for the payment of principal or interest on
bonds or other indebtedness incurred in making such
improvements.30
The budget process is, obviously, the catalyst for the
county commission or council setting the specific tax
rate in the county for the upcoming fiscal year. That is,
the amounts of estimated property tax revenues in each
budget item constitutes the basis for determining the
property tax levy for the corresponding year. On June 22
of each year, the county legislative body levies a tax on
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the taxable real and personal property within the county
based on amounts set in the county’s budget. Proceeds
from taxes must be credited to the appropriate fund in
the budget.31

commission or council may amend the General Fund
budget as appropriate.35
In some cases the county’s need to maintain a specific
special fund may cease, and any balance remaining in that
fund may be transferred to the county’s General Fund.
The county commission or council may authorize a loan
of monies from one fund to another at such interest rates
or other terms as the commission or council may set.36

County officials may be subject to personal liability,
including criminal prosecution and removal from office,
for certain offenses related to the budgetary process. If
any county officer or employee contracts for obligations
which exceed the total departmental appropriation, that
obligation becomes the personal liability of the officer
or employee himself or herself; it is not enforceable
against the county. Any county official who profits from
public money, or uses it for any unauthorized purposes,
is referred to the county prosecutor for appropriate
action. In addition to criminal penalties, conviction for
misappropriation of public funds results in the immediate
forfeiture of office.32

AUDITS, REPORTS, AND FINANCIAL
STATEMENTS
The county auditor is obligated, under state law, to
provide to the county commission or council financial
statements prepared in accordance with the uniform
system of
budgeting,
accounting and
reporting. These
statements
include a monthly
summary of
cash receipts and
disbursements
for each budget
fund and county
department,
showing cash
and balances
at the beginning of the month, receipts collected, and
disbursements made during the month. Once a quarter,
or more often if requested by the commission or council,
the auditor is obligated to prepare a condensed statement
of revenues and expenditures, comparing those actual
figures with the General Fund budget projections.
Other quarterly income and expense statements may be
required of the auditor by the county governing body,
including condensed operating or capital improvement
budgets for enterprise funds and other statements or
reports regarding the county’s financial condition, in a
format and containing such information as requested by
the county commission or council. All such financial
statements are considered open and available for public
inspection.37

MID-YEAR CHANGES
The Fiscal Procedures Act permits changes and
amendments to a county budget throughout the year
and specifically permits transfers between departments
or funds under certain circumstances. A county
department, with the approval of the county budget
officer, may transfer any unencumbered budget balance
from one expenditure account to another within the
department, provided of course, that the total of any
transferred or excess expenditures or encumbrances
does not exceed the department’s total unused budget
appropriation Likewise, such a mid-year transfer, within
or between departmental budgets, can be made by the
county commission or council adopting a resolution
which transfers any unencumbered balances from one
department to another.33 Other budgetary reductions or
increases for county departments may be by resolution of
the county governing body. In case of a reduction, the
department director or elected official must be permitted
to speak to the proposed reduction and in the case of an
appropriation increase, the county governing body must
provide public notice, published in a newspaper, that
such an increase will be considered at a regular or special
county commission or council meeting.34
Increases in the countywide General Fund budget may
be adopted by a resolution of the county commission
or council, but only after holding a duly called public
hearing which has been publicly announced at least
five days in advance. After this public hearing, the

On or before July 1 of each year, the county auditor is
obliged to prepare and present to the county commission
or council an annual county financial report containing a
statement of actual revenues and expenditures compared
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with the budget’s proposed revenues and expenditures,
a balance sheet for each fund and a combined balance
sheet for all funds, plus any other reports or information
the commission or council may require, such as work
performance data, tax levies, taxable values, bonded
indebtedness, and other information of interest to the
county and the public. The annual financial report is
further required to identify any impact fees imposed
by the county according to the year in which those fees
were received, the projects for which the funds were
collected and budgeted, and a projected schedule for the
expenditure of impact fee funds. This internal annual
financial report requirement may be satisfied by the
presentation of the county’s annual independent audit
report.38

cause that an independent audit report be made. If this
happens, the auditor is authorized to withhold the cost of
that independent audit from any county funds which the
state holds.42
INTERNAL CONTROLS AND PROCEDURES
The Fiscal
Procedures Act
encourages
but does not
require a county
commission or
council to adopt
certain financial
administrative
ordinances. If
it chooses to do
so, the county
commission or
council may
adopt an ordinance, after consultation with the county
auditor, laying out financial administrative procedures
which may authorize the county auditor to act as the
county’s financial officer for the purpose of approving
payroll checks or routine expenditures such as utility bills,
supplies and materials, or county-approved contracts.
If adopted, the financial administration ordinance is
required to establish any maximum payment or contract
amounts above which the auditor needs the specific
authorization of the county commission or executive.
Further, the ordinance should provide for a financial
officer performance bond and make any other provisions
which appear appropriate.43

Independent financial reports are required of all counties
by state statute.39 Such audits are intended to examine
the accounts of all county officers or employees managing
or disbursing county monies to ensure that their duties
are performed in accordance with the law. The audit
must follow generally accepted government auditing
standards and be based on uniform classifications of
county accounts as established by the state auditor. The
financial report must conform with generally accepted
accounting principles and include the outside auditor’s
professional opinion on the individual county’s financial
statement, including an expression of the auditor’s
positive assurance of compliance with state fiscal law.
The audit report should also include any copies of letters
prepared by the independent auditor and addressed to
county managers which identify weaknesses or problems
in and make recommendations regarding the county’s
internal financial controls or other financial issues related
to the management of funds; the county department’s
response to those recommendations should also be
included.40

In addition to a financial administration ordinance,
county commissions and councils are authorized by
law to implement internal control structures which
may be appropriate and necessary to make certain
that county financial transactions are identified and
recorded accurately and quickly. This control structure
must designate the proper authorization for persons to
perform financial transactions and record them for the
county, specifically providing for segregating the duty to
authorize transactions, the duty to record transactions,
and the duty to control assets—this segregation of duties
should be designed to provide checks and balances in
county financial matters sufficient to reduce or eliminate
the potential for misconduct or misappropriation of
funds. The state auditor has the obligation to assist

The state auditor assists counties by adopting guidelines,
qualifications, and procurement procedures which
counties may use to procure outside audit services. A
completed audit is filed with the state auditor before July
1 of each year; for counties receiving federal money, it is
filed with the federal government; and it is treated as a
public document open to inspection and review by any
interested persons.41
If a county refuses or fails to conduct an independent
audit, the state auditor is authorized to intervene and
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counties by evaluating these internal control structures
and providing advice and consultation for counties to
improve or update their procedures.44

funds may be invested and the interest or income
deposited in the fund. Finally, the county commission or
council is not permitted to use the capital improvement
reserve fund for any other purposes than those originally
specified, unless a proposition is submitted to the county
voters at a special election held for that purpose. If
the proposition passes, then the funds may be used as
approved by the
electorate.45

RESERVE FUND FOR CAPITAL IMPROVEMENTS
The county commission or council is authorized
by the Fiscal Procedures Act to adopt an ordinance
which establishes
and maintains a
cumulative reserve
fund which can be
used to finance the
acquisition of real
property and the costs
of constructing or
remodeling county
buildings and other
facilities. Once
established, the
county commission
or council may
include an amount
in its annual
budget sufficient to
sustain the capital
improvement fund
and may impose
a tax levy to cover
those sums. Monies
in the capital
reserve fund may be
accumulated from
year to year until the
county commission
or legislative body
decides to spend the
money in accordance
with the purposes
originally specified.
Surpluses in that
fund at the end of
each fiscal year may
not be transferred to
any other fund or used for other purposes; furthermore,
the amount of money in the reserve fund may not
exceed .6% of the county’s taxable value. The capital
improvements reserve fund may also be used for the
deposit of any unencumbered surpluses remaining in
other county funds at the end of each fiscal year. These

TAX STABILITY
TRUST FUND
Because counties
rely heavily on the
property tax for
their revenues, any
fluctuation in that
tax caused by the
general state of the
economy or by real
estate or housing
prices may result in
a substantial loss of
county revenue in
any particular year.
The Tax Stability
Trust Fund permits
counties to establish
funds within their
budgets which are
designed to even
out the property tax
revenue fluctuations
which may result
from fat or lean tax
years.
This fund is
established by
county ordinance as
a part of the county
budget process and,
as such, is subject
to all the specific limitations, procedures and restrictions
imposed by law. The principal of the trust fund consists
of sums raised by a property tax levy not to exceed
.0001 per dollar of taxable value per year, to permit the
county to receive, during that fiscal year, sums in excess
of what may be required for normal county operations.
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23
24

In addition, excess fund balances may be transferred
from the General Fund into the Tax Stability Trust
Fund. Amounts in the trust fund may be invested, and
the county is permitted under state statute to transfer
this particular fund to the state treasurer’s management
and control for investment purposes. The interest or
other income which is generated by these investments is
returned to the county General Fund during the fiscal
year in which the interest is paid. Any amounts so
returned may be used by the county for General Fund
purposes.
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26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

The Tax Stability Trust Fund is limited by certain ceilings
established as a percentage of total taxable value which
will vary depending on the size of the county. A small
county with less than $500 million dollars total taxable
value is limited to a trust fund that does not exceed
1.6% of the county’s taxable value or $5 million dollars.
A medium county, with total taxable value between
$500 million and $1.5 billion dollars is limited to 1%
of taxable value or $7.5 million dollars. Lastly, a large
county with over $1.5 billion dollars in taxable value is
limited to .5% of taxable value or a dollar amount not to
exceed $15 million dollars. Any excess over these ceilings
must be transferred to the county General Fund.
In addition to any excesses caused by the ceilings
mentioned above, the Tax Stability Trust Fund is
generally limited to those amounts raised as interest
income by investing the fund. The county may use
the principal in the Tax Stability Trust Fund only after
conducting a special election in which the county voters
approve the expenditure of the trust’s principal.46
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CHAPTER 11

PROPERTY TAX ADMINISTRATION
PROPERTY TAX
While regularly maligned, property tax remains
the largest and most stable source of revenue for
special districts, counties and local school districts.
Approximately 50 percent of all property tax revenues
goes to school districts with counties receiving between
25 to 30 percent and the balance split between special
districts and municipalities. Because of the statutory
formulas relating to the imposition and collection of
property tax, it is relatively stable, showing relatively
slow growth in inflationary times and protection from
dramatic revenue decreases in periods of economic
downturn.

While the Constitution provides that all tangible
property is subject to property taxation, certain specific
categories of property have been exempted by Utah
Const. Art. XIII, § 3. These exemptions will be discussed
in greater detail below. The effect of the exemptions,
both mandatory and discretionary, is to shift all the cost
of government to the other properties in the county.

Structure of Property Taxation
Taxability, valuation, imposition and collection
of property tax are regulated by a complex and
interconnected structure of constitutional and statutory
provisions, Tax Commission rules and local ordinances.
Constitutional Structure
The basic structure of the property tax is provided in
Utah Const. Art. XIII, § 2. It establishes that each
corporation and person in the state or doing business in
the state is subject to taxation on the tangible property
owned or used by the corporation or person within the
boundaries of the state or local authority levying property
tax. It requires that private persons and corporations
pay a tax in proportion to the fair market value of their
tangible property that is not exempt under the laws
of the United States or under the State Constitution.
Specifically, this means in Utah that the valuation basis
for property taxation is the fair market value of the
property and that tax rates imposed by local governments
must be uniform across the entire local jurisdiction. For
example, a health department levy may not vary in rate
between the incorporated and unincorporated areas of
the county.

State Statute
All of Title 59, Chapter 2 of the Utah Code is devoted to
the structure of the property tax. These laws implement
not only the constitutional provisions governing property
tax but also the operational procedures under which the
property tax system operates. The Property Tax Act is
divided into discrete portions which outline the structural
and operational procedures applicable to property tax.
They are as follows:
Part 1. Basic definitions applicable to all
property taxation.
Part 2. Assessment duties of the State Tax
Commission.
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Part 3. Assessment duties and procedures
applicable to the county assessor.
Part 4. Assessment of unique property types
—transitory personal property, interstate
commercial vehicles, aircraft, motor vehicles and
motor homes.
Part 5. Taxation of agricultural property.
Part 7. Assessment responsibilities and
qualifications of appraisers.
Part 8. Apportionment of the value of taxcommission assessed properties to local entities.

is critical that county commissioners view the collected
elected offices and components as a comprehensive
system with inter-related data processing and structural
requirements.

Part 9. Maximum tax rates—setting local
tax rates, procedures for tax increases, truth in
taxation (including public hearings and public
notice) and reporting requirements of the county
auditor and tax commission.

Application of State Tax Commission Rulemaking
Provisions
Utah Code § 59-1-210 gives the State Tax Commission
general supervisory power over local elected officials
involved in property taxation and over the property tax
system generally. The Tax Commission implements this
authority by adopting administrative rules governing
various components or operations within the property
tax system. These can be generally found in State Tax
Commission Rule R884-24P. The various sections of this
rule provide detailed guidance with respect to matters
touched upon by state statute or constitutional provision.
In addition, the property tax division of the State Tax
Commission has published Standards of Practice. These
standards break the property tax responsibilities into
discrete subject matter areas and provide detailed “best
practices” guidance to county elected officials. All of
the Tax Commission resources for local officials can be
found at the website of the property tax division (http://
propertytax.utah.gov). In addition, the staff of the
property tax division provides guidance to local officials
on specific property tax topics.

Part 10. The appeal process with respect to
property tax values, duties of the county board
of equalization, appeals of state tax commission
appraised properties and reporting requirements.
Part 11. Property tax exemptions, procedures for
determining tax exemptions, and tax relief.
Part 12. Circuit breaker tax relief.
Part 13. Collection of property taxes.
Part 15. Specialized assessment of mobile homes
or other transportable factory-built housing.

While the general duties of county elected officials are
set out in Title 17 of the Utah Code, Title 59 provides
specific statutory responsibilities for all the propertytax-related functions of county commissions, councils,
executives, assessors, auditors, recorders, and treasurers.
This statutory framework imposes coordination
responsibilities on the elected officials so that property
taxation progresses in an orderly fashion throughout the
calendar year from the initial assessment responsibilities
as of January 1st to the collection of the property tax on
November 30th. For the system to operate effectively, it

Property Tax Administration – Local Ordinance
While the responsibilities for the property tax system
are statutorily vested in local officials, the operational
details are often best addressed by the county adopting
specific policies and procedures that guarantee consistent
and orderly functioning. For example, local boards of
equalization require procedures regulating the filing and
flow of appeals during the appeals process. These are best
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implemented through local ordinance or local policies
and procedures adopted by the county commission or
council, which serves as the board of equalization. In
addition, local county commissions and councils are
given significant authority to administer property tax
relief. Application guidelines and income eligibility
schedules should be set out in local policy or ordinance.
PROPERTY SUBJECT TO TAXATION
As noted above, all tangible property is subject to the
property tax unless there is a specific constitutionally
designated or authorized exemption. Those exemptions
are found in Utah Const. Art. XIII, § 3, where they are
either specifically delineated or specifically authorized
for legislative enactment. Title 59, Chapter 2, Part 11
contains the specific legislative enactments relating to
the constitutionally mandated or authorized exemptions.
The constitutional exemptions are as follows:
Article XIII, Section 3.
[Property tax exemptions.]
(1) The following are exempt from property tax:
(a) property owned by the State;
(b) property owned by a public library;
(c) property owned by a school district;
(d) property owned by a political subdivision
of the State, other than a school district, and
located within the political subdivision;
(e) property owned by a political subdivision
of the State, other than a school district, and
located outside the political subdivision unless
the Legislature by statute authorizes the property
tax on that property;
(f ) property owned by a nonprofit entity
used exclusively for religious, charitable, or
educational purposes;
(g) places of burial not held or used for private or
corporate benefit;
(h) farm equipment and farm machinery as
defined by statute;
(i) water rights, reservoirs, pumping plants,
ditches, canals, pipes, flumes, power plants, and
transmission lines to the extent owned and used
by an individual or corporation to irrigate land
that is:
(i) within the State; and
(ii) owned by the individual or corporation, or
by an individual member of the corporation; and
(j) (i) if owned by a nonprofit entity and used
within the State to irrigate land,
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provide domestic water, as defined by statute, or
provide water to a public water supplier:
(A) water rights; and
(B) reservoirs, pumping plants, ditches, canals,
pipes, flumes, and, as defined by statute, other
water infrastructure;
(ii) land occupied by a reservoir, ditch, canal, or
pipe that is exempt under Subsection (1)(j)(i)(B)
if the land is owned by the nonprofit entity that
owns the reservoir, ditch, canal, or pipe; and
(iii) land immediately adjacent to a reservoir,
ditch, canal, or pipe that is exempt under
Subsection (1)(j)(i)(B) if the land is:
(A) owned by the nonprofit entity that owns the
adjacent reservoir, ditch, canal, or pipe; and
(B) reasonably necessary for the maintenance or
for otherwise supporting the operation of the
reservoir, ditch, canal, or pipe.
(2) (a) The Legislature may by statute exempt the
following from property tax:
(i) tangible personal property constituting
inventory present in the State on January 1 and
held for sale in the ordinary course of business;
(ii) tangible personal property present in the
State on January 1 and held for sale or processing
and shipped to a final destination outside the
State within 12 months;
(iii) subject to Subsection (2)(b), property to
the extent used to generate and deliver electrical
power for pumping water to irrigate lands in the
State;
(iv) up to 45% of the fair market value of
residential property, as defined by statute;
(v) household furnishings, furniture, and
equipment used exclusively by the owner of that
property in maintaining the owner’s home; and
(vi) tangible personal property that, if subject to
property tax, would generate an inconsequential
amount of revenue.
(b) The exemption under Subsection (2)(a)(iii)
shall accrue to the benefit of the users of pumped
water as provided by statute.
(3) The following may be exempted from
property tax as provided by statute:
(a) property owned by a disabled person who,
during military training or a military conflict,
was disabled in the line of duty in the military
service of the United States or the State; and
(b) property owned by the unmarried surviving

spouse or the minor orphan of a person who:
(i) is described in Subsection (3)(a); or
(ii) during military training or a military conflict,
was killed in action or died in the line of duty in
the military service of the United States or the
State.
(4) The Legislature may by statute provide for
the remission or abatement of the taxes of the
poor.
In Utah, the Utah Supreme Court has held that the
general presumption is in favor of taxability and against
exemption. Consistent with that, the Court has also held
that the burden is on the entity seeking the exemption to
clearly establish its right to it. Where there is any doubt
as to the entitlement to exemption one must find in favor
of taxability. These principles also govern the actions
of county assessors and county boards of equalization
in reviewing applications for tax exemption and in
interpreting the statutes or constitutional provisions
authorizing those exemptions.

exists regardless of the use to which the property is put.
Accordingly, even if public property is devoted to a
commercial purpose, such as property that is leased to a
commercial venture, it is not subject to property taxation.
The exemption is absolute.
Federal property is generally exempt from all state and
local taxation unless Congress has provided for a specific
waiver of that tax immunity. The Property Tax Division
of the Tax Commission has done an excellent job of
categorizing the various federal agencies and identifying
whether a specific waiver exists. These can be found in
the Tax Commission Standards of Practice, “Standard
#02-Exemptions” available at the property Tax Division’s
website.
Use Exemptions

The mandatory exemptions provided for by the Utah
Constitution can generally be categorized as falling into
one of two categories. The first being those exemptions
based solely on the ownership of the property and the
second being those exemptions determined by ownership
and use of the property.
Ownership Exemptions
Ownership exemptions under the Utah Constitution
generally relate to government-owned property. State
and local properties subject to the exemption include
any property owned by the state, school districts, public
libraries, counties, cities, towns, special districts and
all other political subdivisions of the state. These are
categorical exemptions granted by the Constitution and
may not be limited by statute or local ordinance. Salt
Lake County v. Tax Commission of the State of Utah, ex
rel, Utah Transit Authority, 779 P.2d 1133 (Utah 1989);
Utah State Retirement Office v. Salt Lake County, 780 P.2d
1133 (Utah 1989). The only exception to this categorical
grant of exemption is for property owned by a political
subdivision which is located outside its geographic
boundaries. In such circumstances, the Legislature may
by statute authorize taxation of the property.
One important consideration with respect to the
exemption afforded state and local property is that it

Use exemptions constitute the most problematic area
of property tax exemption. This is particularly true
for county assessors who are charged with initially
determining whether property is taxable, and also for
county commissions and councils which are charged
with acting as the county board of equalization.
Certain categories of the use exemptions are relatively
straightforward. Those include places of burial, farm
equipment, farm machinery, and water rights and related
equipment or facilities used in irrigating land within
the state. The most complicated area of exemption for
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local officials are determining whether properties owned
by a non-profit entity are used exclusively for religious,
charitable or educational purposes. Requests for tax
exemption under this category constitute the majority
of exemption requests received by county boards of
equalization. These applications must be annually
considered and reviewed. These exemptions require
proof by the applicant of two discrete elements. The
first is that the entity owning the property is a nonprofit organization. The second and more difficult
element is that the applicant must prove this property
is used exclusively for religious, educational or charitable
purposes. Religious purposes are those taken by a bona
fide religious organization in furtherance of its religious
mission. Educational purposes are those generally
defined as related to a comprehensive educational
curriculum that is generally consistent with that
afforded by public educational institutions in the state.
The most complicated category involves determining
whether property is used exclusively for charitable
purposes. The Utah Supreme Court has recognized that
charitable purposes may change with time and should
be determined consistent with evolving definitions of
charity. It has provided specific criteria which must be
met. The Court has defined “charitable purposes” as the
“contribution or dedication of something of value to the
common good.” “An essential element of charity is the
act of giving.” (Salt Lake County v. Tax Commission, ex
rel Greater Salt Lake Recreational Facilities of Utah, 596
P.2d 641 (1979)). This gift to the community can be
identified either by a substantial imbalance in the value
of the exchange between the charity and the recipient of
the services or in the lessening of a government burden
through the charity’s operations. (Salt Lake County v.
Tax Commission, State of Utah, ex rel Labor Local No. 295
Building Association, 658 P.2d 1192, 1198). The Supreme
Court has expanded upon these general principles in its
decisions relating to hospital facilities.
Generally the Court has recognized six factors to
be considered in determining whether a particular
institution is, in fact, using its property “exclusively for
charitable purposes.” The factors are to be considered
as guidelines with not all being of equal weight. An
institution must qualify under all six before it is eligible
for an exemption. The factors identified by the Court in
Utah County v. Intermountain Health Care, 709 P.2d 265,
are as follows:
a. whether the stated purpose of the entity is to

provide a significant service to others without
immediate expectation of material reward,
b. whether the entity is supported, and to what
extent, by donations and gifts,
c. whether the recipients of the charity are required
to pay, in whole or in part, for the assistance
received,
d. whether the income received from all sources
(gifts, donations and payments) produces a
“profit” to the entity in the sense that the income
exceeds operating and long-term maintenance
expenses,
e. whether the beneficiaries of the “charity” are
restricted or unrestricted and, if restricted,
whether the restriction bears a reasonable
relationship to the entity’s charitable objectives,
f.

whether dividends or some other form of financial
benefit or assets upon dissolution are available
to private interests and whether the entity is
organized and operated so that any commercial
activities are subordinate or incidental to
charitable ones.

Several of the above elements can be easily satisfied by
documentation such as the articles of incorporation or
corporate by-laws. Issues relating to private inurement,
commercial activity and profitability can be resolved only
through careful examination of financial information
submitted by the applicants.
The analysis of charitable versus commercial activity by
an entity has been made more complicated as charitable
organizations perform functions which could arguably be
described as either. In evaluating the data submitted by
such organizations, it is important to draw distinctions
between the use to which revenues are put versus the
actual use of the property. The Constitutional exemption
from property taxation relates only to the use of the
property and not whether the proceeds from that use
are devoted to worthy or otherwise beneficial activities.
The Utah Supreme Court has provided some flexibility
with respect to entities performing both charitable and
commercial activities with the same property. Some level
of commercial activity is allowed under Utah law before
the exemption is lost, but the commercial activities of
the organization must be minimal. Baker v. One Piece of
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Improved Real Property 570 P.2d 1023 (Utah 1977). The
courts have also held that if the property is used for both
commercial and charitable activities and those activities
occur in clearly separate portions of the property, an
exemption may be granted for that portion which is used
exclusively for the charitable purpose of the organization.
Oddfellows Building Association v. Naylor, 53 Utah 111,
177 P.2d 214 (1918); Parker v. Quinn, 23 Utah 332, 64
P. 961 (1901); and Utah County v. I.HC., supra.
STATUTORILY IMPLEMENTED EXEMPTIONS
The Constitution authorizes the Legislature to statutorily
implement certain exemptions from property taxation.
Included in those categories are exemptions for inventory,
property present in the state of Utah on January 1st
but which is held for sale or processing and shipment
to a final destination outside the state within the
following year, household furnishings, electrical power
generation and distribution systems that are used to
pump water to irrigate lands in the state, and primary
residential property up to 45% of its fair market value.
The legislature is additionally authorized to define the
category of personal property of limited value that would
generate an inconsequential amount of revenue and
exempt it from property taxation.
Finally, there is a category of use and/or ownership
exemption that authorizes exemption from taxation for
certain classes of individuals specifically enumerated
in the Constitution or for persons falling within the
Constitutional authority given to counties to abate or
remit the taxes of the poor. These relate to exemptions of
property owned by veterans, the blind and the indigent.
DISCOVERY, ASSESSMENT AND VALUATION OF
PROPERTY
Assessment responsibilities in the state of Utah are
divided between the State Tax Commission and local
county assessors. Each is required to determine a
property’s fair market value as of January 1st of each year.
These values form the basis against which property tax
levies are applied by local governments.
State Tax Commission Assessment
Assessment jurisdiction is given to the Tax Commission
either by the Constitution or implementing legislation
(Utah Code Ann. § 59-2-201). Properties assessed
by the State Tax Commission, are usually properties
requiring the allocation of value between several counties

and taxing districts. The general categories of property
subject to Tax Commission assessment set out in UCA §
59-2-201(1) are as follows: (a) property which operates
as a unit across county lines if the values must be
apportioned among more than one county or state, (b)
all property of public utilities, (c) all operating property
of an airline, air charter service and air contract service,
(d) all geothermal fluids and geothermal resources, (d) all
mines and mining claims except in cases as determined
by the Tax Commission where the mining claims are
used for other than mining purposes, (f ) all machinery
used in mining and all property or surface improvements
upon or pertaining to mines or mining claims. Finally,
the Commission has not only assessment but collection
responsibilities for state-assessed commercial vehicles
at the time or original registration and annual renewal.
The Tax Commission must complete its assessment
work by May 1st of each year and provide notice of the
assessment not only to the taxpayer but also the county
assessor. Backup information related to centrally assessed
properties maintained by the State Tax Commission is
subject to inspection by county assessors although it is
subject to confidentiality restrictions imposed by law.
Assessment by the County Assessor
All property which is not required by law to be assessed
by the State Tax Commission, commonly referred to
as “locally assessed,” is assessed by the county assessor.
Valuation of the property is determined as of January
1st of each year. Accordingly, each year values may
change positively or negatively depending on economic
conditions and the physical condition of the property.
In addition, county assessors must identify the specific
location of property as of January 1st of each year. This
concept (known as the “situs” of the property) is critical
to the allocation of the property value to the various
taxing entities, such as municipalities or school districts,
that are authorized to levy property taxes. Situs is
generally defined as the tax area where the property is
located as of January 1st. Personal property is presumed
to be sited in the tax area where the owner is domiciled
unless the owner demonstrates that it is usually kept in a
different tax area.
County assessors are obligated to complete the assessment
of property under their jurisdiction by May 22nd of each
year. Upon completion of the assessment roll (which is
the compilation of assessments made by the assessor), the
assessor completes an affidavit and transmits both the
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affidavit and the assessment roll to the county auditor.
Upon receipt of the assessment roll, the county auditor
prior to June 8th of each year prepares and submits two
separate statements. The first is a county-wide aggregate
valuation which is submitted to the Tax Commission
for review and/or modification. In addition, the county
auditor submits to each taxing entity a statement of the
assessed value located
in that taxing entity.
This report contains
not only property
assessed by the county
assessor but also all state
assessed property. These
assessment compilations
are maintained by the
county auditor through
the balance of the tax
year and adjusted only
as authorized by the
State Tax Commission,
a court or the board
of equalization. The
compilations as adjusted
are then provided to
the county treasurer for
billing on the final tax
notice.

final approach to valuation used by local county assessors
is the income approach, which is customarily used on
commercial and industrial properties. The income
approach tends to capture the amount of income the
property is capable of generating and quantifying what
a prospective purchaser would pay in current dollars for
that income stream.
Other Assessment
Approaches
Certain statutory or
specific valuation
approaches are
applicable to two other
categories of properties.

VALUATION METHODOLOGIES—COUNTY
ASSESSORS
County assessors are required to follow generally accepted
appraisal practices aimed at valuing the property subject
to their jurisdiction. There are three generally accepted
valuation approaches which are utilized by county
assessors. Those approaches are the cost approach, the
comparable sales approach and the income approach.
The choice of approach is a matter of appraisal judgment
for the county assessor. The most commonly utilized
version of the cost approach is the replacement cost,
i.e., the cost to construct or replace the property with
allowances for age, condition and other elements of
depreciation or obsolescence. The second approach—
almost exclusively utilized for vacant land and residential
property—is the comparable sales approach. This
involves a comparison with similar properties utilizing
recent sales data and adjustments for differences in
features between the subject of the appraisal and the
properties identified by the assessor as comparable. The

Farmland is generally
valued based upon its
agricultural productive
capacity. To that
end the Property Tax
Division of the State
Tax Commission,
in conjunction with
county assessors, Utah
State University and
farming interests, each
year establishes values
for different types of
farm and grazing land
based upon the productive capacity of each type.
Personal property is generally valued in accordance with
“percent good” tables developed by the Utah State Tax
Commission using Internal Revenue Service depreciation
information. These “percent good” tables are applied to
most categories of personal property with the exception
of heavy and medium duty trucks, motor homes, off-road
recreational vehicles, some boats and street motorcycles.
Generally, these values are derived from industry
valuation guides comparable to the NADA and Kelly
Blue Books used for passenger cars. Local assessors are
authorized to deviate from Tax Commission prescribed
schedules upon a finding that local conditions are not
reflected in the schedules. Prior to such deviation,
the assessor is required to submit a written request for
authorization with supporting documentation to the Tax
Commission.
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Motor Vehicles—Pursuant to the Constitution, property
required to be registered with the State of Utah may be
exempted from the property tax. The legislature has
provided for an exemption from taxation for motor
vehicles weighing 12,000 lbs. or less. These vehicles are
taxed based upon categories of vehicle age with a flat fee
assigned to each age category. These in-lieu taxes are
distributed to local entities in the same proportion that
property taxes are distributed.

Commission is substantially more complex and more
susceptible to subjective judgment than that utilized
by county assessors for local commercial and industrial
properties. Both approaches, however, attempt to
convert future income streams into a present value that
reflects what a willing purchaser would pay for that
income stream.

Aircraft—Aircraft not assessed by the State Tax
Commission are assessed a uniform fee that is a
percentage of the wholesale market value of the aircraft as
determined by Tax Commission as of January 1st of each
year. These uniform fees are collected by the counties and
distributed to the
taxing districts in
the same proportion
as property tax
revenues are
distributed.
Motor homes—
Motor homes are
subject to a uniform
state-wide fee that
is expressed as a
percentage of the
fair market value of
the motor home.
As with aircraft
and motor vehicle
revenues, the fees on motor homes are distributed to
taxing entities in the same proportion as general property
taxes.
VALUATION METHODOLOGIES—TAXCOMMISSION-ASSESSED PROPERTIES
Tax Commission assessment relies heavily on the
utilization of either the cost or income approach to
value. The cost approach is generally the historical cost
less depreciation (i.e., what this property cost new at the
time of acquisition less all accumulated depreciation and
obsolescence), or a substitution cost (what it would cost
to replace the capacity of this property). Customarily,
the historic cost less depreciation is favored unless the
taxpayer can establish that a substitution cost is a more
accurate reflection of what the property is actually
worth. The income approach utilized by the State Tax

Customarily, the Tax Commission is involved in assessing
properties that operate in and over a number of states.
The approach of the Tax Commission in such cases is
to value the entire operating unity, such as Southwest
Airlines or Rocky Mountain Power, in its entirety and
then allocate a portion of that value to the State of Utah.
This allocated value is then apportioned within the State.
Finally, for natural
resource properties
(mining property
and oil and gas
property) the
Tax Commission
uses a traditional
discounted cash
flow methodology
to determine the
value of the mineral
resource. The
statutory formula
provides that the
value of the mineral
resource may not be
less than the fair market value of the land, improvements
and tangible personal property.
ADJUSTMENT OF PROPERTY VALUES
Once established by the local assessor or the State Tax
Commission, the values assigned to taxable property
become a basis for all property taxation by local and state
government. The ability to adjust values is vested solely
in the local board of equalization (the county commission
or county council) and/or the State Tax Commission.
County Board of Equalization
The county board of equalization is composed of the
county commission or county council. The county
auditor functions as the clerk to the county board
of equalization and is charged with recording and
implementing the decisions of the board. Duties given
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to the county board are set out in Utah Code Ann. § 592-1001. It is authorized by law to add property to the
assessment roll when it has been omitted by the assessor
and to raise or lower property values when required to
bring the property to fair market value. Specifically,
this may include raising or lowering the value of a class
or group of properties or the value of an individual
property. Finally, in determining whether property
is to be exempted from taxation, the county board of
equalization must consider all applications for exemption
and adjudicate those consistent with the Constitutional
standards. The county board is authorized to call and
examine witnesses, to require the assessor to attend upon
the board to answer questions or provide information
with respect to the assessments and to take testimony
of taxpayers and others with respect to the valuation of
property within the county.
State Tax Commission
The State Commission acts as the appeal body for
two classes of appeals. The first involves appeals from
the county board of equalization by either the county
assessor or a taxpayer dissatisfied with the decision of the
county board. The second involves appeals by taxpayers
whose property is subject to assessment by the State Tax
Commission. In addition to these appeal responsibilities,
the State Tax Commission may also order county boards
of equalization to reconvene and may independently
raise, lower or otherwise correct assessments of locally
assessed property with respect to either individual
properties or classes of properties.
ESTABLISHMENT OF TAX RATES
As noted in the section on assessment, the assessment
roll (the combined values established by the State Tax
Commission and the county assessor) forms the basis
for all property taxation. These values are distributed
to local governments no later than June 8th of each year
by the county auditor and are utilized by those local
governments in setting their property tax levies. Local
governments are subject to comprehensive statutory
regulation as to both the maximum tax rate available
and the process by which tax rates are established. Local
governments may not impose tax rates that constitute a
tax increase without going through the “truth in taxation”
process explained below. All tax rates must be established
by local governments no later than June 22nd of each
year. Rates must be reported to the county auditor for
inclusion on both the valuation and the tax notice that

is mailed no later than July 22nd of each year as well
as the final tax notice mailed by the county treasurer
in October. Separate and individual tax levies may be
imposed for a number of specific purposes by taxing
entities. For example, counties may impose separate
levies for, among other things, local health departments,
library services, flood control, bonded indebtedness
payments, planetariums, judgments entered against the
county and the cost of assessing and collecting property
taxes. School districts have a number of specific separate
levies, as do municipalities. All levies reported to the
county auditor by local governments are transmitted
to the State Tax Commission for review and approval.
Upon approval, these rates are then applied against the
taxable value established by the State Tax Commission
and county assessor to create the total taxes the treasurer
is charged to collect. Unless reduced by the county board
of equalization, State Tax Commission or a court of
competent jurisdiction, the county treasurer is obligated
to collect this amount.
PROPERTY TAX COLLECTION
Property tax collection is primarily the responsibility of
the county treasurer. Some responsibilities with respect
to the collection of personal property taxes may be vested
by ordinance in either the county assessor or the county
treasurer. Collection procedures and remedies vary by
type of property.
Personal Property
Personal property may be assessed by either the State
Tax Commission or the county assessor. If personal
property taxes on state assessed property are delinquent,
the county treasurer may subject the property to seizure
and sale. The county assessor possesses greater flexibility
with respect to locally assessed personal property. The
assessor may, at the time of making the assessment,
either collect the taxes, secure their payment with a bond
or list the taxes with the real property of the owner and
delegate collection to the county treasurer at the time
the treasurer collects the real property taxes. In the event
that personal property taxes on locally assessed property
remain unpaid, the property is subject to seizure and
sale. The assessor/treasurer (as with the treasurer for
state-assessed personal property) is charged with seizing
and selling sufficient property to satisfy the delinquent
tax obligation. Prior to sale, the assessor/treasurer is
obligated to provide notice of the pending sale to the
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owner and any recorded lienholder so that the parties can
protect their interests.
Real Property
Locally and state assessed real property collection is
vested with the county treasurer and the county auditor.
Collection is through a final tax sale of the delinquent
property conducted by the county auditor. All functions
through certification to that final tax sale are the
responsibility of the county treasurer.
Taxes assessed on real property are billed by the county
treasurer pursuant to statute. The content of the tax
notice and the mailing dates are established in the statute.
All notices must be mailed no later than November 1st of
each year. The tax amounts contained on the notice are
adjusted to reflect any increases or reductions that have
been made by the county board of equalization or the
State Tax Commission. County treasurers may accept
prepayments of property taxes at any point throughout
the year, and many treasurers have implemented monthly
coupon or other expedited payment systems for use by
taxpayers.
Due Date
All taxes are due no later than November 30th of each
year. Utah Code Ann. § 59-2-1332 authorizes the
county governing body to extend the date of delinquency
upon its motion or upon a petition of not less than 100
taxpayers from November 30th to December 30th when
circumstances require. In all cases where the delinquency
date has been extended, other statutorily specified
collection dates are equivalently extended.
For all taxes not paid in full by the delinquency date, the
treasurer must close the treasurer’s office for the posting
of property tax payments until a delinquency list has been
prepared. Taxes unpaid on November 30th are compiled
by the county treasurer no later than December 31st into
a delinquency list. This list is published in accordance
with statute and a specific delinquency notice is mailed
to the taxpayer. Automatically on the delinquency date,
the unpaid taxes incur a penalty of 2% with a minimum
penalty of $10. Between January 1st and January 16th the
county treasurer accepts as full payment the amount of
the delinquent tax and penalty. Commencing on January
16th, interest charges begin to accrue on the unpaid
amount.

Collection of Delinquent Property Taxes
Before March 15th of the year following the year in which
the taxes were unpaid, the treasurer prepares an official
record of delinquent taxes. Thereafter the property may
be redeemed through payment of all property taxes,
accrued penalties and interest, or it will be subject to a
final May tax sale by the county auditor. Redemption
is a process by which an interested party may pay all
unpaid taxes, penalties, interest and costs and thus
remove the property from its delinquent status. This
may occur at any time following the January 1st after it
became delinquent through the March 15th four years
the date when the property became delinquent. If not
redeemed during that period, the county treasurer is
required to list the property on the tax sale listing and
file the listing with the county auditor for final May tax
sale. Notwithstanding preparation and publication of the
tax sale listing, owners may redeem property at any time
prior to its sale for delinquent taxes.
The final May tax sale is the responsibility of the
county auditor and occurs approximately 4 ½ years
after the property taxes originally became delinquent.
The auditor must give notice of the final May tax sale
through extensive publication in a newspaper of general
circulation in the county and additionally through
personalized notice to the owner of record and any lien
holder of record. Such notice must be by certified mail
to the last known address and additionally to any other
address which comes to the attention of the county
auditor. The county auditor must sell the property by
utilizing one of two methods. The first involves bidding
up the total purchase price for the entire property with
any excess over the amount of the delinquent taxes,
penalties, interest and costs transmitted to the State
Treasurer to be claimed by the property owners and lien
holders. The second method allows the county auditor
to accept bids for successively smaller pieces of property
for the fixed amount of the delinquent taxes, penalties,
interest and costs. If this method is chosen, the auditor
must take care to not unreasonably diminish the value
of the remaining parcel to the property owner. Policies
and procedures for the administration of the final May
tax sale must be established by county ordinance. The
ordinance should provide specialized handling for
properties contaminated by hazardous waste so as to
protect the county. From liability associated with owning
such a property. Final sales are subject to ratification and
approval by the county legislative body.
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If no bid is received at the final May tax sale, the parcel is
deemed struck to the county. It then becomes subject to
county management and subsequent sale by the county.
Specific obligations are imposed on the county regarding
any rents received on the property or sale proceeds
ultimately received by the county upon its subsequent
sale. The county auditors issue tax deeds for all parcels
sold at the final May tax sale. A tax deed is roughly
equivalent to a quit claim deed in that it conveys no
warranty of title by the county.
PROPERTY
TAX
REFUNDS
Taxing
entities are
obligated
to refund
to taxpayers
amounts
determined
to have been
collected
in error or
illegally or
as a result of
an excessive
valuation
of the
property. Local governments generally have available
two methods for the payment of property tax refunds.
The first of those is the relatively simple method of
paying refunds out of existing revenues or fund balances.
While the counties have the obligation for making the
aggregate refund to the taxpayer, counties may charge
the proportionate share of the refund to the various
municipal or school district taxing entities. These entities
additionally may pay their proportionate share of the
refund through the utilization of current revenues or
fund balances. All taxing entities may pay tax refunds
that exceed a certain size through the imposition of a
judgment levy.
Property tax judgment levies are specifically authorized by
statute for eligible judgments which generally are those
judgments in excess of $5,000. In order to be eligible
for imposition of a judgment levy, the refund must result
from a final decision of a court, board of equalization, or
the State Tax Commission. A final order is one for which

either all appeals have been completed or the timeframe
in which appeals could be filed has run. Specific notice
requirements are imposed on local governments imposing
judgment levies. These notification requirements
are discussed in conjunction with truth in taxation
requirements below.
TAX RELIEF
A number of specific tax relief programs have been
provided for by statute. With the exception of a
renter’s credit which is administered by the State Tax
Commission, Utah’s tax relief programs are administered
at the county level. The forms of tax relief under county
control generally consist of either abatement (reduction)
of taxes or deferral of tax payments until a future date.
Eligibility for tax relief is based upon either the status
or circumstances of the taxpayer. Individuals may be
eligible for more than one type of relief, and counties
generally must grant all types of relief for which the
individual is eligible.
Veterans abatement
One of the earliest tax relief programs to be implemented
in this state is the veterans’ exemption. The current
exemption is statutorily defined and is available to
disabled veterans, the unmarried veteran’s widow or
widower, or minor orphans. To be classified as disabled,
the qualifying veteran must have a disability of at least
10 percent. For veterans whose service was after 1920,
the disability must be service-related. The exemption
from taxation applies to any real and/or tangible personal
property owned by the veteran and is subject to an
annual filing requirement with the county governing
body by September 1st of each year.
Blind abatement
An additional exemption is provided under Utah law
for property owned by the blind. This exemption of
up to $11,500 in taxable value is applicable to real or
personal property owned by blind persons, their surviving
unmarried widows or widowers and/or minor orphans.
An annual application must be filed with the county by
September 1st, and eligibility depends upon certification
by a registered ophthalmologist.
Indigent (poor) abatement
This relief is provided for individuals who meet the
qualifications of being either 65 years of age as of
December 31st of the application year or disabled, or
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where extreme hardship might prevail if the abatement
were not granted. Applicants must also meet the
statutory income test. Relief is limited to 50 percent
of the property tax due up to an inflation-adjusted
maximum. Applicants must reside in the house not less
than 10 months of the year for which the abatement is
requested and must provide their own primary financial
support.

tax values and statewide reappraisal programs that were
implemented sequentially on a county-by-county basis,
the Legislature imposed mandatory revenue limits on
all local governments. The arbitrary caps limited local
governments to collecting no more than six percent (in
actuality three percent after the statutory modifications
were applied) over the prior year’s property tax revenue.
These revenue limits were inflexible and did not allow a
local government to adjust to extraordinary circumstances
in the jurisdiction. In 1985, the Legislature in a number

Indigent deferral
This is a variation of the indigent abatement, but instead
provides for a deferral of the taxes due. There are no
limits on either the period or amount of the deferral. All
taxes deferred must be paid at the time the property is
sold or otherwise disposed of.
Circuit breaker relief
In 1977, the Legislature provided a measure of general
tax relief for individuals meeting age and household
income standards. It is available to individuals 65
or older or, if under 65, widows or widowers. While
the county administers this program and provides the
adjustments and relief to the applicants, the county is
reimbursed by the State for the expenditures.
Other Tax Relief
The county has the general power to accept less than the
full amount of property taxes due or to defer that amount
where, in the judgment of the county legislative body,
the best human interests and the interests of the State
and the county are served (UCA § 59-2-1347). This
authority is generally limited to granting tax relief to
individuals, since it is constrained by the constitutional
limitation of abating the taxes of the poor. There are no
specific eligibility or income requirements applicable to
this relief, and thus counties may provide by ordinance
or policy the criteria upon which relief may be granted.
This statutory framework affords additional flexibility
to counties in addressing situations where family size,
high medical costs or other circumstances offset family
incomes that are above the statutory limits applicable to
other programs. Counties may establish sliding scales
based upon income, family size, and other expenses
to effectuate this relief. Deferrals may not be granted
without the consent of any party who has a lien against
the real property.
TRUTH IN TAXATION
In the late 1970s, faced with rapidly escalating property

of sweeping changes to the property tax statutes,
instituted changes that defined property taxes as a
percentage of fair market value. The legislature also
relaxed the arbitrary annual revenue limits and placed
greater control in the hands of local elected officials.
These changes are generally referred to as “truth in
taxation.”
While the previous limitations imposed arbitrary revenue
limits, truth in taxation allowed local governments to
capture the same property tax revenue that it received
the prior year, plus all taxes attributable to new growth.
Increases in taxation above that amount were subject to
comprehensive public notice and hearing requirements
as a condition of imposition. These requirements are
generally found at Utah Code Ann. §§ 59-2-918, 919,
and 924. The truth in taxation limit is revenue-based
since it is triggered only if an entity desires to capture
revenue in excess of the prior year’s revenues, plus new
growth. Thus, the size of the tax rate will fluctuate from
year-to-year based on the growth or contraction of the
assessed value in the jurisdiction. A loss of value and
increase in the tax rate will not trigger the notice and
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public hearing requirements. The benefit of a system
which is revenue driven, as opposed to rate based, is that
should valuations decline in the jurisdiction, the rate
automatically increases to safeguard the entity’s revenues
at the prior year level. Thus, for taxing entities possessing
a tax base that is largely dependent on one taxpayer,
changes in the assessed valuation of that taxpayer will not
automatically trigger a truth in taxation hearing.
The trigger for the advertising requirements under truth
in taxation is exceeding the “certified tax rate.” The
certified tax rate is the rate that will generate for a taxing
entity, the same amount of revenue that it received last
year plus an allowance for revenue generated by new
growth. A number of specific adjustments are made
in the calculation of the certified tax rate for factors
such as average collection rate, redevelopment agency
adjustments, tax relief and similar factors.
The Mechanics of Truth-in Taxation
If an entity desires to impose a tax increase, i.e., capture
an amount of revenue in excess of the prior year’s
revenues plus the revenue attributable to new growth, it
is required to comply with a number of detailed notice,
advertising and public hearing provisions set out in
statute. Specifically, taxpayers are provided in the July
valuation notice specific information as to the taxes on
the property in the prior year, taxes on the property if
the certified rate were imposed, and taxes that will be
charged if the proposed tax increase is adopted. As part
of that disclosure, the taxpayer receives the date, time
and location of the public hearing for the entity that is
proposing the tax increase. Prior to that public hearing,
taxing entities must advertise at least once a week for two
consecutive weeks in a newspaper of general circulation
in the taxing entity, a notice of its specific intent to
increase taxes. These ads must be no less than a quarter
page in size, have a type size of at least 18 pt, and include
a ¼-inch black border around the advertisement. The
advertisement must set forth the impact of the proposed
increase on average-valued residential and commercial
properties in the jurisdiction. It must also specify
the date, time and place for the public hearing on the
proposed tax increase. Small taxing entities are afforded
an exception to the newspaper advertisement requirement
where there is no newspaper of general circulation or the
cost of the advertisement would cause undue hardship.
In such cases, the Tax Commission has approved a
direct-mail notice or a combination of the entity’s notice
with that of another entity. Additionally, newspaper

advertisement requirements are not required for taxing
entities that receive a limited amount of property tax
revenue each year (approximately $15,000).
Counties contemplating tax increases suffer an additional
liability under the truth in taxation requirements in that
they are required to advertise twice—once in conjunction
with setting the county budget in December and again
in conjunction with setting the actual tax rate in June.
Failure to advertise a potential tax increase in December
in conjunction with setting the county budget precludes
a county from increasing taxes in June.
Truth in Taxation—Judgment Levies
As identified in the section related to property tax
refunds, counties may refund property taxes as required
by final judgments or decisions of the county board of
equalization, Tax Commission or a court through the use
of a judgment levy tax. These judgment levies require
a modified form of truth in taxation in both December
and June for qualifying judgments that have been
rendered during the prior six-month period. The notice
must specify the tax impact on an average residence or
commercial property but is only 1/8 of a page in size. If
a county does not have qualifying judgments sufficient
to justify advertising in December, it is not precluded
from advertising in June, should qualifying judgments be
rendered against it.

FUNDING MUNICIPAL SERVICES PROVIDED BY
COUNTIES
In 1976 the Utah Supreme Court, in a case involving Salt
Lake City and Salt Lake County, prohibited the use of
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countywide (or general fund) revenues for the funding of
services provided solely to residents of the unincorporated
area (Salt Lake City v. Salt Lake County, 550 P.2d
1291 (Utah 1976)). The Court held that this type of
expenditure constituted double taxation for the residents
of cities since they were paying municipal taxes for the
municipal services provided in their cities and were being
forced to additionally pay through their countywide
taxes for the provision of equivalent municipal services
by the county in the unincorporated areas. As a result
of this decision, the Legislature enacted Utah Code
Ann. § 17-34-1 et seq. and comparable provisions in
the Uniform Fiscal Procedures Act for Counties. These
statutory provisions require that services provided
only in the unincorporated area receiving the services
must be funded exclusively from fees, taxes and other
revenues derived from or attributable to residents of the
unincorporated area. General fund monies can not be
expended for those services. As the taxes, fees, or service
charges are levied and collected from the unincorporated
area, they must be placed in a special revenue fund of the
county and disbursed only for rendering unincorporated
area services.
The Uniform Fiscal Procedures Act for counties
enumerates the specific budgeting requirements
applicable to municipal-type services and municipaltype capital improvements and the budgeting and
accounting processes that are applicable to them. These
requirements are mirrored by Utah Code Ann. § 1734-5 which requires that, with respect to the budgeting,
accounting for and disbursing of funds for furnishing
municipal services, each county legislative body must
separately budget and strictly account for the portion of
the overhead incurred by the county. This requires the
apportionment of general fund officers and services to the
extent that they provide services unique or attributable to
the municipal services operations. Included as part of the
budgeting and accounting requirements is a requirement
that there be an annual audit of the budget of the
county, conducted by an independent certified public
accountant, of the allocation of the funds used to provide
the municipal-type services and functions.
One of the interesting provisions of Title 17, Chapter 34
is an authorization to county legislative bodies to divide
the county into districts or areas for the provisions of
municipal-type services. This allows the county legislative
body to identify areas of the unincorporated areas of
the county in which certain services are provided and

segregate those from others areas of the unincorporated
county in which other services are provided. No specific
statutory provisions are provided for creating such
districts and accordingly, counties are urged to utilize the
resources of UAC and the model documents relating to
these districts that it has prepared.
Local District Finances
Counties are authorized to create basic local districts,
county services areas, special service districts and special
county improvement districts to provide services and
facilities in the unincorporated areas of the county. Each
of these districts or assessment areas has specific service
delivery limitations and creation requirements. In many
cases where cities can be involved in the functions of
the district, governing boards are expanded to include
municipal representatives. Counties must treat districts
other than county improvement districts (also known as
local assessment areas) as legal and political subdivisions
separate from the county itself. To that end their finances
may not be intertwined with the general county finances,
but must be accounted for separately. Governance of
such districts requires particular care by the county
legislative body so that district affairs are not co-mingled
with general county affairs.
OTHER TAX REVENUES
In addition to property taxes, counties are authorized to
impose by ordinance a number of specific tax revenues.
Certain of these taxes (the local option sales tax and
the county option sales tax) are available for general
governmental purposes. Others (transient room tax;
tourism, recreational, cultural and convention facilities’
taxes; and zoo or recreation, arts and parks taxes) may be
spent only for limited, statutorily enumerated purposes.
Local Option Sales and Use Tax
Utah Code Ann. § 59-12-203 authorizes any county,
city or town to levy a sales and use tax. The tax must be
levied at a statutorily authorized rate and is distributed
to local governments according to a formula that takes
into account point of sale and relative population. Fifty
percent (50%) of the tax imposed is distributed to the
entity in which sale occurred. The other fifty percent
(50%) of the tax goes into a pool that is distributed to
local governments based upon the relative proportion
of the jurisdiction’s population to the state population.
In the case of counties, this would be the population
residing in the unincorporated area of the county
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as a percentage of the total state population. For
counties that provide municipal-type services in the
unincorporated area of the county, the local option sales
and use tax is accounted for as an unincorporated area
revenue.
County Option Sales and Use Tax
Utah law authorizes counties to impose a 1/4¢ county
option sales tax. This tax is imposed county-wide on
all sales transactions occurring within the county. The
revenues derived from the county option sales tax
are distributed to the counties under one of the two
formulas. If the aggregate population of the counties
imposing the county option sales and use tax is less than
75 percent of the state population, the tax is distributed
to the county in which it was collected. If the aggregate
population of the counties imposing the tax is equal
to or greater than the 75 percent, 50 percent of the tax
collected is distributed to the county in which the tax
was collected and 50 percent is distributed to all counties
based on that county’s proportion of the total state’s
population, subject to a minimum distribution to any
county of $75,000. The county option sales and use tax
is a general fund revenue source and is available to the
county commission or council for the funding of countywide services.
Transportation Related Sales Taxes
In addition to the taxes which counties impose on
behalf of transit districts, counties are authorized, with
voter approval, to impose sales taxes for transportation
activities relating to state roads and local transportation
projects within the county. The expenditure of these
taxes is subject to a complex prioritization and review
process but can provide a significant source of revenue
for county road projects and/or other transportation or
transit related projects within the county.
Transient Room tax
Utah Code Ann. § 59-12-301 authorizes county
legislative bodies to adopt ordinances imposing taxes not
to exceed 4.25% on the short-term rental (not more than
30 days) of hotels, motels and similar accommodations.
Utah Code Ann. § 17-31-2 provides a specific list of
services and activities which the transient room tax may
fund. These vary by size of county and are set out below:
17-31-2. Purposes of transient
room tax and expenditure of revenues
-- Purchase or lease of facilities -
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- Mitigating impacts of recreation,
tourism, or conventions -- Issuance of
bonds.
(1) Any county legislative body may
impose the transient room tax provided
for in Section 59-12-301 for the
purposes of:
(a) establishing and promoting
recreation, tourism, film production,
and conventions;
(b) acquiring, leasing, constructing,
furnishing, maintaining, or operating:
(i) convention meeting rooms;
(ii) exhibit halls;
(iii) visitor information centers;
(iv) museums;
(v) sports and recreation facilities
including practice fields, stadiums, and
arenas; and
(vi) related facilities;
(c) acquiring land, leasing land, or
making payments for construction or
infrastructure improvements required
for or related to the purposes listed in
Subsection (1)(b); and
(d) as required to mitigate the
impacts of recreation, tourism, or
conventions in counties of the fourth,
fifth, and sixth class, paying for:
(i) solid waste disposal operations;
(ii) emergency medical services;
(iii) search and rescue activities; and
(iv) law enforcement activities.
(2) Except as provided in Subsection
(4), a county may not expend more than
1/3 of the revenues generated by the
transient room tax provided in Section
59-12-301 for any combination of the
following purposes:
(a) (i) acquiring, leasing,
constructing, furnishing, maintaining,
or operating:
(A) convention meeting rooms;
(B) exhibit halls;
(C) visitor information centers;
(D) museums;
(E) sports and recreation facilities
including practice fields, stadiums, and
arenas; and

(F) related facilities; and
(ii) acquiring land, leasing land, or
making payments for construction or
infrastructure improvements required
for or related to the purposes described
in Subsection (2)(a)(i);
(b) as required to mitigate the
impacts of recreation, tourism, or
conventions in counties of the fourth,
fifth, and sixth class, to pay for:
(i) solid waste disposal operations;
(ii) emergency medical services;
(iii) search and rescue activities; and
(iv) law enforcement activities; or
(c) making the annual payment
of principal, interest, premiums,
and necessary reserves for any or the
aggregate of bonds authorized under
Subsection (3).
(3) (a) The county legislative body
may issue bonds or cause bonds to be
issued, as permitted by law, to pay all
or part of any costs incurred for the
purposes set forth in Subsection (2)(a)
or (b) that are permitted to be paid from
bond proceeds.
(b) Except as provided in Subsection
(4), if the revenues generated by the
transient room
tax provided in Section 59-12-301 are
not needed for payment of principal,
interest, premiums, and reserves on
bonds issued as provided in Subsection
(2)(c), the county legislative body shall
expend those revenues as provided in
Subsection (1), subject to the limitation
of Subsection (2).
(4) If, on or after October 1, 2006, a
county legislative body imposes a tax or
increases the rate of a tax in accordance
with Section 59-12-301 at a rate that
exceeds 3%, the county legislative body:
(a) may expend revenues generated
by the portion of the rate that exceeds
3% for any purpose described in
Subsections (1) through (3); and
(b) is not subject to any limits on
the amount of revenues that may be
expended for a purpose described in

Subsection (2).
While all other sales and use type taxes imposed by the
county on a local basis are subject to collection and
administration by the Sate Tax Commission, the transient
room tax may be collected by counties directly through
the imposition of a local ordinance providing for such
local collection. Counties that impose the transient
room tax are obligated to create and operate a tourism
tax advisory board consisting of at least five members
that are residents of the county. The purpose of this
board is to advise the county legislative body on the
use of the revenues generated by this tax. The board is
to provide the legislative body with an annual priority
list of proposed expenditures The board membership
is statutorily mandated with a majority of the members
being current representatives of entities that are subject
to the tax and the balance of the board’s membership
being representatives of recreational facilities, convention
facilities, museums, cultural attractions or other tourismrelated industries located within the county.
Tourism, Recreation, Cultural and Convention
Facilities’ Taxes
Counties may impose by ordinance T.R.C.C. taxes to
support tourism promotion and development, and the
operation and maintenance of airports, convention,
cultural, recreation and tourist facilities within the
county. In all counties of the first class, the taxes
authorized under this part consist of a tax on shortterm rentals of motor vehicles in a total amount of not
to exceed 7%, a 1% tax on all sales by a restaurant of
prepared food or food ingredients, and an additional one-
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half percent on charges for short-term hotel, motel and
similar accommodations.
Zoo (Recreation), Arts and Parks Taxes
This tax, generally referred to as ZAP Tax is a general
sales tax of up to 1/10th of one percent, and may
under current law be imposed after a vote of the public
authorizing the tax. The vote is good for a 10-year
period and under current law must then be reauthorized
by the submission to the electorate of a proposal for an
additional 10 year authorization. Beginning in 2009,
the requirement for reauthorization by the electorate is
no longer applicable and the counties may continue the
tax by adoption of an appropriate ordinance. A similar
tax may also be imposed in some counties by the cities
located within that county. Cities are not authorized
to impose the tax if a county has previously imposed
it, however. Accordingly, for coordinated planning of
recreational and other facilities through the county,
counties are encouraged to impose such taxes. The
revenues from the taxes may be used for recreation and
zoological facilities within the county or in any city or
town in the county and the ongoing operational expenses
of recreational facilities, botanical, cultural, or zoological
organizations, and rural radio stations within the county.
This tax has proved a valuable tool for expanding
recreational opportunities within counties, in addition
to supporting local arts and cultural groups and facilities
within the county.
Business License Fees
A county is authorized to impose business license and
other fees on entities operating within its jurisdiction.
The Supreme Court has limited the authority of counties
to imposing only such fees as are designed to recover
the cost of regulation. Business license fees or other
fees may not be used as a substitute for general property
taxes or sales taxes, i.e., they may not be used to generate
revenue in excess of the cost of regulation. Counties
must carefully account for the costs of regulation prior
to establishing the fee structure so as to guarantee their
ability to withstand a challenge. While absolute accuracy
is not required, revenue in excess of the cost of regulation
must be incidental. The same standard applies to other
fees established by the county. Building inspection,
health department application and other fees must
similarly be limited to the cost of providing the service or
processing the request.

Impact Fees
The imposition and use of impact fees are specifically
limited by statute. Utah Code Ann. § 11-36-101 et seq.
provides detailed processes that must be followed before
impact fees may be imposed. There are requirements
for accounting for impact fees and limits on the time
period within which the impact fees must be expended.
Before imposing impact fees, a political subdivision must
prepare a capital facilities plan. Extensive notice and
hearing provisions are required prior to commencing
the capital facilities plan. Adoption and approval of the
capital facilities master plan is additionally subject to
detailed notice and hearing requirements. In adopting
impact fees based upon the capital facilities master plan,
only certain elements can be included. The impact fee
imposed may not exceed the highest fee justified by the
impact fee analysis and only specific cost elements may be
included in calculating the amount.
Impact fees are specifically designed to mitigate the cost
of new and future development within the jurisdiction
and may not be imposed to cure deficiencies in public
facilities or to serve existing development. No impact
fee may take effect until 90 days after it is formally
adopted by the governmental entity. Impact fees must
be expended within six years after their receipt unless the
political subdivision identifies in writing an extraordinary
and compelling reason why the fees should be continued
and establishes an absolute date by which the fees would
be expended. In addition, a local political subdivision
may expend impact fees only for system improvements
for public facilities identified in the capital facilities plan
and system improvements of the specific public facility
type for which the fee was collected. Local political
subdivisions are obligated to refund impact fees that have
been paid, plus interest on the fee, when a developer does
not proceed with the development activity, submits a
written request for a refund, the fees have been neither
spent nor encumbered, and no development impact
has resulted. Impact fees must be based on the capital
facilities master plan and on a detailed cost analysis
prepared by either the entity or a consultant.
Impact fees are subject to challenge and appeal. Such
challenges can relate to the calculation of the impact
fees, sufficiency of the capital facilities master plan,
and the compliance by the local political subdivision
with the statutory requirements. Local governments
can establish administrative appeals processes. In event
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such processes have not been established, the fees are
challengeable by filing an action in the district court. In
the event of a challenge, the judge may award reasonable
attorneys fees and costs to the prevailing party. It should
also be noted that even if the administrative appeals
process is established, nothing requires a party to exhaust
that appeals process before proceeding to the district
court. Parties challenging impact fees may also request
arbitration of the dispute by filing a written request
with the local political subdivision. Parties may agree to
binding arbitration, formal non-binding arbitration, or
informal non-binding arbitration. In the event of nonbinding arbitration, appeals may be taken to the district
court which will consider each matter without deference
to the arbitration results. The costs of arbitration are
borne equally by the political subdivision and the
individual requesting it.
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CHAPTER 12

CAPITAL FINANCE
Counties must carefully
consider their ongoing
operational and
maintenance needs
together with their
future capital needs to
maintain services while
appropriately planning
for new growth.

financing costs, but the
county may not be able
to complete a project
for several years and
the cost of the project
may increase due to
construction inflation
costs. This is usually
a practical way to pay
for ongoing repairs and
improvements, but may
be impractical when
faced with large capital
projects.

There are generally four
main options available
when a county needs
to pay for capital assets.
These include the use
of current and future
revenues, grants, and
debt financing. In truth, counties use some combination
of all of these options to meet their capital needs.
Counties that choose to issue bonds to pay for a capital
project can utilize several types of debt instruments
that are defined by their pledged collateral, source of
repayment, and authorization requirements. In addition,
counties can implement and follow a series of best
practices to qualify for a higher bond rating, which will
result in lower borrowing costs for debt. The process for
issuing bonds can seem quite complicated; however, the
steps for issuing debt are well-defined, and counties can
contract with professional legal and financial partners to
receive proper guidance.
METHODS FOR FINANCING COUNTY CAPITAL
PROJECTS
Counties may use the following four methods to finance
capital projects:
• Pay-As-You-Go: A county spends money on
capital projects as it is collected. As a result the
county will avoid having to pay interest or other
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• Save Up and Set
Aside: A county saves
up money over a period of time and builds a new
facility when sufficient money has been collected
and saved. This method avoids interest costs (in
fact the county will earn interest on the saved
money), but construction costs may be affected
by inflation over time. Also, because revenues
are being collected over a period of time by
residents who are not receiving an immediate
benefit, there may be a misalignment between
those who use the improvements and those who
pay for them. In addition, it is often difficult
for counties to save up large sums of money over
time for future projects due to ongoing budget
pressures that may drain funds, changes in
elected officials that may have different spending
priorities, and legal constraints on the size of
accumulated cash balances.
•

Grants: Counties may qualify for money for
capital improvements from grants that do not
require repayment. While grants may not
require repayment of financial resources, they

Positives

Interest is earned
No interest is paid
Those who use project pay for it OR (Aligns
project users and payers at same time)
Complete project immediately

Negatives

Requires Payment of Interest
Long wait time to complete project
Risk of inflation costs
Possible conditions for use
Arduous qualification process

Methods for Financing Capital Projects
Pay-as-you-go Save up and set aside
Grants Debt Financing
X
X
X
X
X

X
X
X

Debt Financing. Counties can pledge their
revenues and other resources to borrow money
by issuing tax-exempt municipal bonds. Debt
financing allows counties to build and use their
projects immediately and avoid the risk of
construction inflation. However, interest must
be paid over the life of the bonds. Some types of
municipal financings may require voter approval,
and if the election is not successful the county
may not be able to finance the project. One
appealing feature of debt financing is that those
who use the project pay for it.

Characteristics of a Municipal Bond
Municipal bonds can be issued by municipal entities
for projects they will own. A bond is simply an “I
Owe You” that is issued by a county and purchased
by an investor who will receive interest and principal
payments on the bond from the county until it is paid
off. Because the federal government does not tax states
or their subdivisions, and states cannot tax the federal
government, the interest that an investor earns on a
bond issued by a municipality is usually exempt from
federal and state taxes. This tax-exemption increases the
purchasers return on investment and makes municipal

X
X
X
X

may require a lot of time and human resources to
prepare. Because there may be several applicants
for limited grant money, a county may not know
with certainty that it will receive complete or
partial funding. Grants may also have conditions
that limit the way funds may be used or how
construction may proceed under guidelines set
by the issuer of the grant. Other types of “below
market” cost of money may also be obtained
through low-interest rate loans offered by some
state and federal agencies.
•

X
X

bonds an attractive alternative to other taxable bonds.
For instance, an investor who is in the 35% tax bracket
would be equally satisfied buying either a taxable bond
with a 8% return or a tax-exempt municipal bond with a
5.2% return. Tax exemption results in a lower borrowing
rate for the county.
TYPES OF DEBT
Counties are regulated in their issuance of debt and
can issue many types of bonds that are differentiated by
the nature of the security or collateral they pledge, and
by the authorization required to issue them. Different
governmental entities may issue different types of bonds
depending on the revenue sources they receive and can
legally pledge. A county’s decision regarding the correct
type of bonds to issue can usually be determined by
examining what the county will pledge, the nature of the
project, and the expected source of repayment.
General Obligation (G.O.) Bonds
G.O. bonds pledge the ad valorem property taxes of
a county and usually use a G.O. property tax levy to
generate revenue to repay the bonds. These bonds are
typically viewed as being low risk and, therefore, result in
a lower interest rate. G.O. bonds can only be issued after
receiving over 50% voter authorization at a bond election
that can only be held in June or November. Counties
have a debt incurring limit set at 2% of their market
value.
Revenue Bonds (Enterprise Fund)
Revenue bonds pledge the funds in a county’s enterprise
fund (such as a library fund), and usually use revenues
from this fund to repay the bonds. The bond market will
usually require that a county have revenues equal to at
least 125% of the required bond payment available after
operations and maintenance expenses have been paid and
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will require the county to increase its fees to maintain
this 125% coverage ratio if necessary. Proceeds from
these bonds can be used to finance projects related to the
enterprise fund that is being used to secure the bonds.

project area to help pay for bonds that are issued to
finance infrastructure or other improvements. The
incremental increase in taxes generated from the higher
taxable value that results from new development or
higher reassessments in an RDA acts as the collateral, or
security, for these bonds and usually acts as the source of
repayment as well. The market typically views these types
of bonds as being relatively risky because the increase
in tax increment moneys is based on projected increases
of development and valuation, which means it is not
always certain that the full tax increment will be realized.
The bond market will usually require that debt service
coverage be at least three times, which will dictate the
amount of tax increment bonds that can be issued.

Sales and Excise Tax Revenue Bonds
Sales taxes, class B&C road funds based on the State’s
gasoline taxes, or other excise taxes can be pledged for
bonds used to finance capital projects and can use these
same funds or other funds to repay the bonds. Sales
tax bonds (authorized in 2001) have been a popular
tool for Utah counties since they can be used to finance
nearly any type of capital improvement, do not require
voter authorization, and generally receive favorable
bond ratings with lower borrowing costs. Class B&C
road bonds pledge road moneys, can only be used to
finance road projects, and cannot be issued for more
than 10 years. The amount of bonds that can be issued
is determined either by State laws or by the market such
that annual sales tax collections must be at least 125% of
the annual debt service payment.
Lease Revenue Bonds
Lease Revenue bonds can be issued by a county’s Local
Building Authority (LBA, formerly known as an MBA,
or Municipal Building Authority). An LBA is created
for the express purpose of issuing lease revenue bonds
to build county projects. The LBA becomes the owner
of the facility being financed and leases it to the county
on an annual appropriation basis. The LBA’s bonds
are secured by the lease payments coming from the
County and by a first lien on the improvements that
are financed. Because lease revenue bonds are subject
to annual appropriation, they do not require voter
authorization. Lease revenue bonds are usually limited
to financing real property projects like county buildings,
convention centers, and golf courses instead of other
general infrastructure items like road projects. The bond
market will determine the amount of lease revenue bonds
that can be issued based on the value of the project and
the ability of the county to identify revenue sources to
pay for it.

Special Assessment Bonds
Counties can choose to create special assessment areas
within county boundaries to finance improvements
that will have a benefit to a specific group of properties,
the owners of which will be required to pay special
assessments that are used to repay the bonds. Assessment
areas can be created by the adoption of an ordinance as
long as more than 50% of the property owners within
the proposed area do not oppose the creation. Once the
assessment area is created and an assessment ordinance is
adopted, counties can issue bonds. The security of these
bonds is the property of the landowners, which can be
foreclosed upon if assessments are not paid. The source
of repayment comes from the special assessment, which
functions as a lien placed on each property based on its
market value, size, or other method used to determine
the relative value of the improvements compared with
the overall project cost. The bond market will generally
require that debt service coverage be at least three times,
which will dictate the amount of special assessment
bonds that can be issued.

Tax Increment Bonds
A county may create a Redevelopment Area (RDA),
Economic Development Area (EDA), or a Commercial
Development Area (CDA), to facilitate economic
development by using the tax increment revenues
generated from the increase in the taxable value in a
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Charateristics of Different Types of Bonds
Bond
Type

Security /
Collateral

Source of Revenue for
Repayment

Required
Authorization

Types of
Projects

Debt Incurring
Capacity

General
Obligation
(G.O.)
Bond

Ad valorem
property taxes

G.O. property tax levy,
general fund, or other
revenues

50% vote held in
November or June

Many public
projects

2% of county’s
market value

Excise Tax
Revenue
Bonds

Revenues from
sales tax, classC road tax, or
other excise
taxes

Excise tax revenues or
other available general
fund revenues

Authorization from
County Commissions/
Council

Roads and
other public
projects

Determined by
market, minimum
1.25 times coverage

Lease
Revenue
Bonds

Lease revenues
and financed
improvements

Annual appropriation
lease revenues from
county operations or
other revenues

Authorization from
County Commissions/
Council and LBA Board

Real property,
noninfrastructure

Determined by
market

Tax
Increment
Bonds

Tax increment
from tax base
growth in RDA

Tax increment revenues

Authorization from
County Commissions/
Council and possibly
other taxing authorities

Road and
other infrastructure

Determined by
market, 2-3 times
coverage

Special
Assessment
Bonds

Assessed
property
within Special
Assessment Area

Special Assessments
against property

Creation of SAA and
authorization by County
Commissions/Council

Road
and other
infrastructure

Determined by
market, 3-4 times
coverage

RATING AGENCIES AND BEST PRACTICES
After determining the appropriate bond structure and
obtaining the required authorization through an election
or municipal authorization, the county will take part
in a credit analysis that will be used by potential bond
purchasers to determine the credit worthiness and risk
associated with the bonds and how the bonds should
be priced. If a county plans to sell bonds directly to an
investor or to a financial institution, this credit analysis
is usually performed internally by the purchaser of the
bonds. However, if a county plans to issue bonds in
the public
markets
Moody’s
S&P’s
Fitch’s
using a
Investment Grade
financial
Aaa
AAA
AAA
advisor to
Aa1
AA+
AA+
sell bonds
Aa2
AA
AA
to an
Aa3
AAAAunderwriter
A1
A+
A+
through a
A2
A
A
competitive
or negotiated
A3
AAbond sale,
Baa1
BBB+
BBB+
the County
Baa2
BBB
BBB
will typically
Baa3
BBBBBB-

apply for a bond rating from one or more of the three
main rating agencies: Standard and Poor’s Corporation,
Moody’s Investors Service, or Fitch Investors Service. The
highest rating a county can receive is AAA/Aaa/AAA, and
the lowest “investment grade” rating a county can receive
is BBB-Baa1/BBB-. Bonds that are rated below this level
are considered speculative, or “junk” bonds.
A credit rating is an opinion of the credit worthiness of
an issuer in general and with respect to a particular debt
security or other financial obligation. A rating is based

}

}
}
}
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Highest
Top Quality; "Gilted-Edged" High Grade; Very Strong

Upper Medium Grade; Strong

Medium Grade; Adequate

on relevant risk factors that reflect a county’s ability and
willingness to pay its debt obligations. As such, a rating
is given to a county’s bonds, not to the county itself,
which means that a county may have several different
types of bonds that all have different ratings based on
their risk profile. For example, a G.O. bond that is
backed by property tax for a county will usually have a
higher rating than a lease revenue bond that is backed by
the improvements being financed since the security, or
collateral, for a G.O. bond is stronger and, therefore, less
risky.

repay its bonds. The following specific economic factors
are typically examined when rating a bond that is using
the county’s general fund for repayment:
a. Income levels as a percent of the national
average. Includes both per capita and median
household figures and compares income levels
against local cost-of-living indices.
b. Market value per capita. Varies by state
depending on assessment practices, homeowners’
exemptions, cost of living, etc.
c. Taxpayer concentration. Measures the diversity
of the tax base and the risks posed by reliance
on one industry or a small number of property
owners.
2. Finances: Internal county finances are analyzed to
determine ability to repay bonds generally based on the
following factors and indicators:
a. Ending general fund balances as a percent of
operating revenues. General fund balances are
measured as a percentage of either General Fund
Revenues or General Fund Expenditures. A ratio
of 15% or higher is considered strong; 5% to
15% is considered adequate; and less than 5%
is generally considered low. High/low balances
depend on peak cash-flow needs during the year
and whether the fiscal year ends on a historically
cash-poor or cash-rich month.

There is a negative correlation between credit quality and
the probability of default. In other words, the higher the
rating, the lower the probability of default.
Many factors are taken into account when determining a
county’s bond rating. Analysts from the rating agencies
will measure practices, policies, and trends that have been
in place for several years. If a county is planning to issue
bonds in the future, it will want to be aware of these
factors and should begin working on improving them
immediately in order to prepare the county to get the
best rating possible and lowest interest cost for its bonds.

b. Unreserved general fund balances. Counties
with written policies regarding minimum fund
balances may receive higher ratings because rating
agencies know the county is making a conscious
effort to be financially responsible and disciplined.
c. Property tax burdens. An overlapping tax
burden (meaning an aggregate of all property
taxes paid by homeowners to all taxing entities)
that is less than 1% of market value is considered
low. A tax burden over 3% is considered high.

Rating agencies rate counties against peers of similar size
and make-up across the nation based on the following
four factors:
1. Economy: A county usually has the least amount of
control over its economic diversity and size; however,
these factors are usually the most heavily weighted by the
rating agencies since the strength of the local and regional
economy can have such an impact on a county’s ability to

3. Debt. Total existing debt, and the county’s ability to
issue additional debt if needed, are measured using the
following factors and indicators:
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a. Debt to market value. The rating agencies
calculate the ratio of the county’s total

outstanding debt divided by the market value of
the county’s tax base. Debt outstanding that is
less than 3% of market value is considered low,
and more than 6% of market value is considered
high. This ratio applies to general obligation
bonds.
b. Debt service to operating expenditures. This
ratio reflects the amount spent on annual debt
service as a percentage of the overall operating
budget of the county. Levels below 5% are low
and above 15% are high.

•

Five-year capital improvement plan integrating
operating costs of new facilities

•

Financial reporting awards

•

Budgeting awards

•

Conservative cash investment policies

Worst Practices
• Cash basis accounting
•

Qualified audit opinion of material weakness

c. Overall debt per capita. This is total outstanding
debt divided by the county’s population. A ratio
that is less than $1,000 per person is low, and
a ratio above $2,500 is high. This ratio usually
applies to general obligation bonds.

•

Deficit financing for two of past five years

•

Slow debt retirement (less than 35% in 10 years)

•

Unfunded accrued pension liability (funding
ratio less than 60%)

d. Debt to annual income. This measures the debt
burden on individual taxpayers relative to their
individual income. Levels below 3% are low, and
above 6% are high.

•

Tax and revenue anticipation note amount
growing significantly faster than annual spending

•

Debt restructuring that defers more than 35% of
current debt service

•

Over-reliance on nonrecurring revenue (for more
than 15% of recurring expenses)

•

Aggressive investment policy for operating funds

•

Pension contribution deferral in the current
budget year

•

Budgetary impasse beyond legally required
completion date

•

Lack of capital improvement plan

•

Excess inter-fund borrowing with no capacity to
repay in near future

e. Appropriate debt amortization. Rating agencies
like to see that a county is repaying debt in a
timely manner and that the repayment of debt
obligations is not being abnormally deferred. This
is measured by the percentage of total outstanding
debt that is scheduled to retire within the next ten
years. The higher the percentage, the better. Of
particular concern to the rating agencies is when
debt repayment is scheduled to increase over time
in anticipation of economic or population growth
that may or may not occur.
4. Management: Counties typically have more control
over their management practices than they do over other
factors measured by rating agencies. Good management
can have a positive influence on a county’s rating when
a county has met the other required rating criteria. The
following lists illustrate some common best and worst
practices:
Best Practices
• Fund balance reserve and policy/working capital
reserves
•

Multi-year financial forecasting

•

Contingency planning policies

•

Policies regarding nonrecurring revenue

Other Rating Factors and Indicators
Other factors are taken into consideration for other
types of bonds that are issued. Sales tax revenue bond
ratings are strongly influenced by the level of coverage
of sales-tax revenues relative to the annual debt service
payments that are collateralized by the sales tax revenues.
Enterprise-fund-based bonds are also influenced by the
size, diversity, and strength of the customer base being
served, as well as the coverage covenant and additional
bond tests being offered.
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THE BOND ISSUANCE PROCESS
Issuing municipal bonds to get the lowest cost of
borrowing requires following a very detailed and often
complex process. To help with this process, counties can
hire individuals who work in the following capacities
to help counties successfully navigate the bond issuance
process:

Rating Agency Visits
Depending on the size, type, and frequency of debt
issuance, a county may want to visit the rating agencies
in person to help explain the proposed bond issue and
give the rating analysts a feel for the understanding,
commitment to goals and policies, and abilities of the
officials and others charged with running the county. In
other situations, many questions the rating agencies may
have can be addressed and answered over the phone.
Bond Insurance or Credit Enhancement
Many counties choose to pay a bond insurance company
that is rated “triple A” to provide credit enhancement for
its bonds. With bond insurance, a county will qualify
to borrow money at lower interest rates than it could by
itself since investors know that the county’s bonds are
being backed by an organization that is rated “triple A”.
Depending on a county’s underlying rating and state of
the bond market, a county that issues bonds backed with
bond insurance may receive an interest rate that is 0.15%
to 1.00% lower than it could without bond insurance.
Bond insurance is paid for in full when the bonds are
issued and the price is usually calculated as a percentage
of the total principal and interest due on the bonds over
their life. The savings that results from a lower interest
rate from bond insurance must be greater than the cost of
the bond insurance to be economical.
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Financial Advisor
An independent financial professional who
represents the interests of the county on a wide
range of financial-management issues and is
hired to help the county through every step
of the bond financing process. The financial
advisor is responsible for coordinating and
leading the efforts of all of the financing team
members, assists during the underwriter selection
process, reviews pricing, and advises the county
on the appropriate rates and fees. The GFOA
recommends the use of a financial advisor for all
bond issues.
Bond Counsel
A recognized law firm that specializes in
assisting municipalities in issuing tax-exempt
(or taxable) bonds. Bond counsel has the
primary responsibility for the preparation of legal
documents associated with the bond financing

Disclosure Counsel
A legal firm that advises the issuer of bonds
on procedures by which the issuer can satisfy
its securities law obligations, advise on the
appropriate scope of disclosure, and deliver a
legal opinion to the underwriter of the bonds
stating that information in the official statement
disclosure document is accurate and complete.

and works with the county and the financing
team on behalf of the bondholders to prepare
and render an opinion concerning the validity
of the bonds with respect to statutory authority,
constitutionality, procedural conformity, and (if
tax-exempt) exemption of interest from federal
and state income taxes.
Trustee/Paying Agent
A division of a recognized financial institution
that receives interest and principal payments
from the county, distributes the payments to
bond holders, and manages the bond funds,
reserves, and construction funds related to the
bonds. The trustee is retained by the county but
represents the bondholders’ interests to make
sure payments are made, bond covenants are
enforced, and appropriate legal remedies are
exercised in the event of a default.

Purchasers
The people and institutions who buy the
county’s bonds as investments. Purchasers are
usually in a high tax bracket and are looking
for a safe investment. They include bank trust
departments, mutual funds, corporations,
insurance companies, and high net-worth
individuals. Bonds maturing in less than five
years are typically purchased by money market
accounts, trust departments, and individuals,
while longer term bonds are more likely to be
purchased by insurance companies and mutual
funds.

Underwriter
A financial institution that
acts as an intermediary by
purchasing the county’s
bonds and then reselling
them to a variety of
investors. The underwriter
will negotiate with the county and agree to
the final price it will pay for the bonds. There
are three different roles that are filled by an
underwriter: (1) the public finance liaison
who works with the finance team; (2) the
underwriting and trading desk that prices and
settles the bonds; and (3) the sales force that
identifies interested retail and institutional
purchasers of the bonds. Underwriters can act
as a sole manager where they buy all the bonds,
or they can participate in an underwriting
syndicate, where they work with other
underwriting firms to purchase and then resell
the bonds.

Private
Placement

The Market

Negotiated

Disclosure

Competative
Bond Sale

Rating Process

Preparing Issue
for Market

Bond Election

Which Security
Instrument

Debt Financing

Selling Bonds
Once a county determines it would like to issue bonds
to finance a project, it follows the following steps to
complete the bond issuance process.

After a county determines which security instrument
will be used, has prepared the correct documents to
issue bonds in the bond market, and has received a bond
rating and (where applicable) bond insurance, the county
must decide which of the following methods of sale will
achieve the overall lowest borrowing costs:

Underwriter’s Counsel
A recognized law firm, with experience in debt
financing, that represents the underwriter.
Primarily responsible for preparing the
underwriting documents and advising on matters
related to the disclosure documents.
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Negotiated Bond Sale:
The underwriter is hired prior to the bond sale
and rates are negotiated based upon feedback
from the underwriter at the time of sale or
pricing. The underwriter’s fee is negotiated
between the issuer, financial advisor, and the
underwriter. The local investment banker

“Selecting and Managing the Method of Sale of State and
Local Government Bonds.” The report commented as
follows:

receives a fee as part of this transaction. The
Underwriter’s sales force knows that they will
have the bonds for sale.
Competitive Bond Sale
The underwriter is not hired prior to the
bond sale. The county invites all underwriters
to bid to purchase bonds at a sealed-bid,
competitive sale. The underwriter that proposes
the combined lowest interest rates and lowest
underwriter’s fee is selected as the underwriter
for the bonds. The local investment banker for
the underwriting firm does not charge a fee on a
competitive sale, and the issuer will usually have
a financial advisor involved.
Private Placement
Counties may want to consider selling their
bonds directly to financial institutions and other
qualified investors when the bonds are small in
size or have unique features that may make them
difficult to sell in the bond market.
In 2007 the Government Finance Officers Association
(GFOA) prepared a recommended practices report titled

“. . . lack of understanding among many
debt issuers about the appropriate roles of
underwriters and financial advisors and
the fiduciary relationship that each has or
does not have with respect to state and local
government issuers. The relationship between
issuer and financial advisor is one of ‘trust
and confidence’ which is in the ‘nature of a
fiduciary relationship’. This is in contrast to the
relationship between the issuer and underwriter
where the relationship is one of some common
purposes but also some competing objectives,
especially at the time of bond pricing.”
GFOA concluded that most local government entities
should hire a financial advisor to assist them with the
debt issuance process.
The following table explains the generally-recognized
advantages and disadvantages of each type of bond sale
and when each type of sale should be considered:

Competitive Sale
Advantages

Negotiated Sale
- More flexible timing
- Can better “engineer” the outcome in terms of
premiums, structure, and savings
- You can reward your preferred banker

- Lower interest rates result from competition
- Lower underwriter’s spread
- No politics
- All underwriters have a chance
- Electronic bidding process is very efficient

Disadvantages

- Less flexible timing
- Bidding parameters may not result in exactly what you want
- Pre-sale efforts may be less vigorous
- Your local banker may not receive compensation

When To Use Each
Type of Sale

- New money, general obligation bonds (plain vanilla – no story) - When there is a “story” to be told that requires more
pre-sale effort
- When you need to sell the bonds regardless of market
- When market timing is important (i.e. refundings)
conditions
- When you desire assurance of receiving the best possible price - When you need to “engineer” a certain outcome with
available at the time of sale
the structure of the issue
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- Generally higher rates
- Generally higher underwriter’s spread
- Hassle and politics of procuring the underwriter
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CHAPTER 13

GOVERNMENT IN THE SUNSHINE
The phrase “government in the sunshine” generally
refers to the concept that all that the government
does—including meetings, decision making, keeping
documents, and a variety of other processes—is public
information and access to that information should be
available to all members of the public and the media,
with a few limited exceptions. Utah has been considered
an “open records
state” since
territorial days
and, in this
regard, joins
the majority of
other states in the
union. Utah’s
two current
laws regarding
government in
the sunshine
are the Open
Meetings Act,1
which—with
some exceptions
—provides that
all meetings
conducted by
government
bodies should be
open to public
observation, and
the Government
Records Access and Management Act (GRAMA)2 which
provides that the majority of documents and records held
by the government should also be considered available
for public dissemination. Both of these laws include
specific provisos that openness is the preferred or default
position, in that the general rule will prevail in most cases
and any exceptions thereto must be specific and limited.3

In addition, the courts have held that both sunshine laws
must be applied and construed liberally in order to make
public meetings and records open and available.
In a strongly worded opinion analyzing a county’s
application of GRAMA, the Utah Supreme Court
expressed concern over a government’s apparent attitude
favoring restriction of access to records, rather than
openness.4 The Court held that government’s overall goal
should be to support and advance openness, support the
public policy objectives of Utah’s Sunshine laws, and not
engage in “adversarial combat” over a citizen’s request
for information. The Court also condemned a general
predilection to pre-designate or classify record series en
masse and then, when confronted by a citizen’s request
for access, scramble for statutes in GRAMA or the Open
Meetings Act confirming the government’s pre-decision
in a “single-minded quest for reasons to turn away the
record request.” The government’s overall goal should
be to support and advance openness, not its own predesignation supporting confidentiality.
THE OPEN & PUBLIC MEETINGS ACT
In adopting the Public Meetings Act, the Legislature has
made a specific finding that state and local governments
“exist to aid in the conduct of the people’s business,”
and that it is the Legislature’s intent that state and local
governments “take their actions openly” and “conduct
their deliberations openly.” The general purpose of the
Open Meetings Act is all meetings are open and public,
with limited and specific exceptions.5
DEFINITIONS—WHEN THE ACT APPLIES
The first step to understanding the Open Meetings Act
is to be aware of three definitions that, taken together,
provide a fairly good overview of what meetings are
covered by the law.
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The term “meeting” is defined as the convening of a
public body, with a quorum, whether in person or
electronically, “for the purpose of discussing, receiving
comments from the public about, or acting upon a
matter over which the public body has jurisdiction or
advisory power.” 6 The definition of “meeting” excludes
chance or social meetings or the convening of a public
body that has both legislative and executive authority
(such as county commissions) for the purpose of
making staff assignments and conducting administrative
business.7

The public body must be one that is formally created by
law and, as part of that creation, is legally ”vested” with
the authority to make decisions regarding the public’s
business. Thus a group or entity which might meet for
ad hoc or administrative purposes, but is not formally
vested with decision-making authority, is not covered
by the Act. Lastly, the Act specifically excludes from the
definition of “public body,” political parties and caucuses,
as well as certain committees of the State Legislature.

The definition of “meeting” above includes the term
“convening,” which also has a specific statutory
definition. To “convene” means to call together a
meeting of a public body “by a person authorized to do
so for the express purpose of discussing or acting upon
a subject over which that public body has jurisdiction
or advisory power.”8
This definition
makes it clear that
a meeting which
is not “convened,”
such as a chance or
social meeting, is
not subject to the
requirements of the
Act.
Lastly, the term
“public body”
is also carefully
defined. “Public
body” includes any
administrative,
advisory, executive,
or legislative body
of the county which: 1) is created by the constitution,
state statute, or formal county rules or ordinances;
2) consists of two or more persons; 3) spends or is
supported in whole or in part by taxes; and 4) is vested
with the authority to make decisions regarding the
public’s business.9 Several of these terms are important in
understanding how the Act applies. First, in addition to
executive and legislative bodies which have the authority
to make final, binding decisions, the statute also expressly
applies to “advisory” bodies which make decisions, even
though those decisions are not necessarily final or binding
and may be subject to ratification by some other entity.

A short list, not exhaustive, of county entities which
would be required to follow the Act include: Board
of County Commissioners, County Council, Board
of Equalization, Board of Health, Library Board,
Mental Health Authority and advisory board, Board of
Adjustment, Planning Commission (including township
planning commissions), Boundary Commission, merit
system commissions or boards, convention and visitors
boards and facility
advisory boards,
election Board of
Canvassers, dependent
special district
governing bodies,
ZAP boards, and
any advisory boards
for Youth Services,
Aging, recreation,
arts, economic
development and the
like.
From the above
definitions, it is clear
that there are several
specific applications
to the board of county
commissioners as a unique entity in government First,
if a board of county commissioners meets to discuss
administrative or staff matters, and does not expend
money, takes no formal action, and does not consider
a matter which is usually on the commission’s formal
agenda, the Act does not apply.10 Second, because county
commissions generally have a quorum of two persons,
the Open Meetings Act does not apply where the group
gets together to consider administrative matters and
takes no formal or informal action.11 Notwithstanding
the foregoing technical explanation of the law, a county
commission will often find itself at odds with the media
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and public if it insists on treating its staff meetings as
private—even when the law permits such treatment.
Commissioners might want to consider keeping
their administrative staff meetings open to maintain
transparency and good public relations.
Bear in mind, again, the general thrust of the Open
Meetings Act provides that any convened meeting of
a public body is open and available to the public.12
Limited exceptions to this general rule are explained
below. Members of the public are permitted to attend
and listen to the proceedings of an open meeting, and
are permitted to record those proceedings, provided the
recording does not interfere with the presentation of the
meeting.13 A person whose behavior disrupts
the meeting to the extent that
it cannot be conducted in
an orderly manner may be
removed.14 Lastly, be aware of
the distinction between a public
meeting and a public hearing. A
public hearing is usually expressly
provided by statute, such as the
budget hearing at which county’s
annual budget is approved; and at a
public hearing, interested members
of the public are permitted to appear
and voice their opinions regarding the
public hearing agenda. In contrast,
a public meeting does not necessarily
entail public comment and participation,
unless that participation is permitted by
the public body. Again, a wise public body
will be careful about excluding citizen input
and comment from a public meeting to
maintain good citizen relations, even when
comment may be limited under the law.
PROCEDURAL REQUIREMENTS
While the overall, substantive emphasis of the Open
Meetings Act centers on the public’s and media’s right to
attend government meetings, it is the processes the Act
requires that often cause the most problems. The public
outcry and litigation which results from violations of the
Act come as much from failing to follow procedures as
from closing a meeting. The Act’s penalties—voiding
actions taken in violation of the law, with attorney’s
fees—apply to procedural errors too.

Notice
Any public body that meets regularly on an annual basis
is required to publish, every year, its schedule of meetings
including date, time and location.15 In addition, the Act
requires that every meeting be preceded by a notice, 24
hours in advance, which includes date, time, and meeting
location; in addition, the 24-hour notice must list all
agenda items that will be discussed16 (in other words,
the public body’s agenda needs to be finalized at least 24
hours in advance of its meeting).
The law contains specific requirements for posting a
public meeting notice and the Legislature has recently
(2008) adopted a requirement that public
meetings be posted on a State-run internet
web site.17 This notice web site will be
operated by State Archives, and the law
specifically requires that it must provide
a simple method for counties and other
government entities to post notices, must
also be easy for the public to get access
to the web site, and the web site must
be searchable by date and by public
body. Lastly, users must be able to
subscribe to the web site and it must
be accessible from the State of Utah’s
internet home page.18 Web site
notice supersedes the Open Meeting
Act’s prior requirement that
counties given written notice to
local media representatives.19
The law recognizes that counties
may, on occasion, need to
conduct emergency meetings under
circumstances described by law as “unforeseen,”
“emergency,” and “urgent.” If a public body needs to
conduct an emergency meeting, it is required to give the
best notice practicable to both members of the public
body and to the public.20
When considering the 24-hour notice, the law requires
that this agenda notice be reasonably specific as to subject
matter, but does not give any more guidance than that
language. The statute is also unclear as to how much
specific notice is required when a public body intends
to close a meeting under one of the statutory exceptions
explained below. If, during the course of an open
meeting, a member of the public raises a topic which is
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not on the agenda and, therefore, has not had 24 hour’s
notice, it is left to the discretion of the person conducting
the meeting to decide whether or not that subject will
be pursued in that meeting, or scheduled for a later date.
If the matter is discussed, the public body can take no
official action regarding it.21
County commissions and councils and other public
bodies are often confronted by matters which come
up too late to be included on the 24-hour agenda
notice. The question rises as to when and under what
circumstances a public body can consider “walk-on”
items which do not have the required notice. The law
does not address this issue, but an analogy may be drawn
to the statute’s provision regarding emergency meetings.
Under that analogy, if a matter came to the public
body’s attention after the 24-hour notice and it could be
reasonably considered an “unforeseen, urgent emergency,”
then the public body might be able to satisfy the statute
by giving the “best notice practicable” as required by the
Act. During the public body’s meeting, the urgent or
emergency matter could be brought up and a discussion
had on the extent to which it is of an “unforeseen, urgent
and emergency nature. Then a specific motion and vote
could be taken to either accept or reject the emergency
matter as a “walk-in” matter. Be aware, however, that
this process is not mentioned in statute and, therefore,
should probably be reserved only for the most significant
emergencies. Further, as explained below, the failure to
abide by the notice requirements may render a public
body’s action on a specific matter void—this remedy
for violating the 24-hour notice requirement should be
considered when “walk-on” items are discussed.
Minutes—Open Meetings
Specific minutes are required in a public body’s open
meetings—these minutes must be rewarded both in
writing and by audio recording.22 The written minutes
must include date, time, place, members of the public
body present, the agenda, the substance of matters
discussed, a summary of comments, the names of
members of the public commenting and the substance
of their comments, and any other information which
is requested be placed in the minutes.23 Thus, written
minutes do need to be specific and detailed, but they do
not need to be a word-for-word transcription.
An audio recording of an open meeting must be complete
and unedited and contain all portions of the meeting

from beginning to end, which were open to the public.
Tapes or discs containing an audio recording must be
labeled in such a way that they can be easily identified.24
If a public body has only an audio recording, that
recording must be converted, within a reasonable time, to
written minutes as described above. If an open meeting
consists of a public body going on a site tour, the statute
specifically permits either written minutes or an audio
recording and provides that no votes can be taken during
such a meeting.25
The minutes of open meetings must be made available
within a reasonable time after the meeting, and are
considered public before the minutes have been approved
in a subsequent meeting.26 Open meeting minutes are
considered public records under GRAMA. As a public
record, open meeting minutes must be scheduled for
retention and, if it is determined that these minutes will
be kept for an extended period, they must be maintained
in a media format that permits long-term storage.27
Minutes—Closed Meetings
When a public body closes a meeting—as explained in
detail below—it is required to retain an audio recording,
but written minutes are optional.28 If there are written
minutes, they must disclose the content and purpose
of the closed meeting and set out date, time, place, and
members present. The names of persons other than
members should be disclosed in the minutes, unless
doing so would undermine the purpose for closing the

meeting.29 Closed meeting minutes are considered
protected documents under GRAMA.30 In cases in
which a meeting is closed to discuss the health, character,
or competence of a person or to discuss the deployment
of security personnel or devices, audio or written minutes
are not required; however, the person who presides at the
meeting must sign an affidavit that states the purpose of
the closed meeting and affirms that only closed meeting
matters were discussed.31
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Electronic Meetings
In circumstances in which a member of a public body
may not be available to attend a meeting in person,
the public body may conduct an electronic meeting by
telephone, texting, email, or otherwise. A public body
can do so only after it has adopted a rule or ordinance
which permits electronic meetings and establishes the
procedures and requirements of such meetings. Such
an ordinance or rule may establish prohibitions or
limitations on electronic meetings based on finances or
on public policy, may require a quorum to be located
at the central
location of the
meeting, may
require a vote
to specifically
approve an
electronic
meeting, may
require that
any person
requesting such
a meeting do
so in advance,
may limit the
numbers of
public body
members who are connected electronically, and may
establish other procedures or limitations.

an annual notice to all state and local public bodies
explaining any changes in the Open Meetings Act.33
OPEN MEETING EXCEPTIONS
As mentioned, a general rule and preferred public policy
is that all meetings are open and available to the public
and, therefore, the law establishes only a few specific
circumstances under which a meeting may be closed. Be
aware that even if a subject fits within one of the open
meeting exceptions, the law makes it clear that closure is
never mandatory and the public body may determine to
leave the meeting open.34

To hold an electronic meeting, the public body must
nominate an “anchor location” which is the central
physical place where the meeting originates or in-person
participants are connected to absent participants. The
public notice of the meeting must include written notice
of the electronic participation, must designate a specific
anchor location, and must include information about
electronic arrangements. The anchor location must be at
the public body’s normal meeting place and must include
sufficient space and electronic facilities for the public to
listen in or, where permitted, participate in the public
meeting.32
Training
The Open & Public Meetings Act specifically requires
that the presiding member of a public body ensure
that annual training regarding the Open Meetings Act
is provided to all members of that body. In addition,
the State Attorney General is responsible to send out

Process—how to close a meeting
Before a closed meeting can be
conducted, it needs to begin as an open
meeting with all the open meeting
requirements, including 24-hour notice,
and it must be called and convened
with a quorum of public body members
present and minutes taken. This is true
even in cases where the only agenda
items are all closed matters. Closure
is on a motion to close and twothirds of members present must vote
in favor of closing the meeting. All
matters discussed during this closed
session must be within the specific exceptions permitting
closed meetings. In a closed meeting, a public body may
not approve any contracts, ordinances, regulations, or
appointments – formal approval and ratification of those
matters must be conducted during an open session. As
mentioned above, minutes must be kept; during the open
portion of the meeting, the minutes must reflect the
location of the closed meeting and the reasons offered for
closing it, and must list votes, by member name, to close
the meeting. Minutes kept during the closed session are
explained above.35
Reasons for closing a meeting
Several narrow and specific exceptions are laid out in
the Act which permit a public body to close a meeting
to public participation. These include: 1) to discuss the
character, competence, or health of an individual—but
excluding any interviews of persons to be appointed to
fill a vacant elected office; 2) strategy sessions regarding
collective bargaining (a “strategy session” is one in
which the public body consults, sometimes with its
legal counsel present, to consider possible courses of
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action, including any advantages or disadvantages of
those courses); 3) strategy sessions regarding pending
or reasonably imminent litigation (the term “litigation”
includes not just proceedings in traditional courts, but
also quasi-judicial proceedings before administrative
agencies, such as the boundary commission); 4) strategy
sessions to acquire real estate if an open meeting would
disclose the value or property appraisal or otherwise
prevent the county from getting the best possible deal
on the purchase; 5) strategy sessions regarding the sale
of real estate property if public exposure would disclose
the value or prevent the county from getting the best
possible deal on the sale, provided that the county must
give public notice of its intent to sell and must also make
the final terms of the sale public before final approval;
6) the deployment of security personnel or devices;
7) investigation of criminal misconduct; and 8) the
discussion of certain commercial information which is
given by a property taxpayer when that information is
used to establish property tax valuation.36

of equalization, or tax commission conducts quasijudicial hearings, the Open Meetings Act only applies
to that portion of the hearing in which evidence and
other information is gathered to permit the entity to
make its quasi-judicial decision. Once the informationgathering phase is completed, the public body may
close the meeting to deliberate its decision regarding the
issue. Once deliberations are closed, however, any final

Several other exceptions to the open meetings law are
mentioned both in the statute itself as well as in judicial
decisions interpreting the Act. Requirements of the law
do not apply to chance or social meetings, but the statute
specifically prohibits using such a meeting to circumvent
the intent of the law.37 Staff meetings of entities which
exercise both executive and legislative authority, such
as a board of county commissioners, are exempt from
the open meetings law if they are used to discuss
administrative or operational matters and not expend
public funds or take any formal action over a matter
which would typically be on the body’s meeting agenda.38
The staff meetings of other elected officials or department
directors are not considered subject to the Open
Meetings Act. Thus, when a sheriff held a meeting of his
officers, that group is not considered a “public body” to
which the Act applies—the sheriff’s staff meeting is not a
body created by statute or other law and is not “vested”
with the authority to make decisions regarding the
public’s business.
When a public body has quasi-judicial authority to hold
administrative hearings and make binding decisions
regarding controversies between two competing
individuals, parts of that entity’s meeting may be closed
or are otherwise not subject to the Open Meetings Act.
When a body such as a boundary commission, board

or formal action or decision must be made in an open
meeting.39
When a body engages in administrative action matters,
the Open Meetings Act may likewise not apply. This
comes from a Supreme Court decision that arose out
of a county planning commission issuing certificates of
zoning compliance and building permits which were not
commission agenda items and did not require discussion
or deliberations; rather they were administrative action
matters not included in the county commission’s formal
deliberations.40
ENFORCEMENT AND SANCTIONS
Legal actions to enforce the requirements of the Open
Meetings Act are brought by the attorney general, a
county attorney, or some affected person who has been
denied his rights by violations of the Open Meetings
Act. The action is brought in district court to compel
compliance with or enjoin future violations of the Act,
to void any actions taken in violation of the law, or for
declaratory judgment to determine the rights and duties
of the parties. Attorney’s fees and court costs may be
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awarded to a successful plaintiff. Violating the Act is also
a class B misdemeanor.41

accordance with certain specific procedures and fees; and
last, GRAMA establishes an appeal or review process for
persons dissatisfied with records access or classification.

Inasmuch as the Open Meetings Act focuses on
proper procedures, a violation of the Act’s procedural
requirements can sometimes be cured by the public
body. If an entity holds a public meeting without proper
or sufficient notice or minutes, it may be able to avoid
liability by conducting a second, subsequent meeting
—considering the same agenda items—which complies
with all of the law’s requirements and procedures.42
Otherwise, any formal actions by a public body which
violate the procedural requirements of the Open
Meetings Act may be voidable by the district court. (A
court will not void a public body’s action based on a
violation of the internet website notice requirements
before April, 2009.)43

In adopting GRAMA in 1992, the Legislature recognized
two important rights—the public’s right to have access
to government information, and the individual’s right of
privacy in personal data. In addition, the Legislature also
recognized a strong interest in allowing the government
to restrict access to certain records.47 With these three
basics in mind, the lawmakers’ intent was to promote the
public’s easy and reasonable access to records, identify
conditions and limitations where confidentiality interests
may outweigh the public’s interest in access; prevent the
government’s abuse of confidentiality claims, provide
guidelines for weighing competing interests, favor public
access when a balancing test suggests, and establish fair
and reasonable records access practices.48

In a case to determine whether or not a meeting was
properly closed under one of the Open Meetings Act
exceptions, the district court judge is responsible to
review the minutes of the closed meeting privately
in chambers. If the court finds a violation of the law
regarding the closed meetings exceptions, the judge is
required to make the minutes of the closed meeting
public; if there is no violation, the minutes are kept
private by the court.44 A lawsuit to void a public body’s
action taken in violation of the Act must be brought
within 90 days after the action. A lawsuit to void a
decision regarding the issuance of bonds, notes, or other
indebtedness must be commenced within 30 days.45
GOVERNMENT RECORDS ACCESS &
MANAGEMENT ACT
The second of Utah’s sunshine laws is referred to as
the Government Records Access & Management
Act (GRAMA) which deals with the public nature of
government records and documents. Like the Open
Meetings Act, GRAMA reflects a public policy which
suggests, as a general rule, all government records are
open and available to the public, with certain limited
exceptions.46 In addition to this main principle, a simple
overview of GRAMA would show four other general
features or requirements: first, counties are required to
inventory and evaluate the kinds of records they keep and
classify those records as either public records or one of
three types of non-public records; second, county records
must be scheduled for retention; third, counties must give
the public and media access to government records in

WHAT IS A RECORD?
The application of GRAMA depends on which materials
are covered by the Act and which are not. In order
to be considered a “record” under GRAMA, be aware
that documentary materials in any and all forms are
covered, including books, documents, paper, maps,
plans, photographs and similar hard copy records; films,
audio/video tape, recordings, discs and other similar
media; and any and all forms of electronic data, including
email, “regardless of physical form or characteristic.” To
be considered a record, the material must be prepared,
owned, received, or retained by the county.49 The Utah
Supreme Court has held that whenever the government
keeps any kind of records or other documentary material
because it is convenient and appropriate, regardless
of whether it is required by law, it may be subject to
disclosure.50 Lastly, to be considered a record all of the
information in the original material must be reproducible
by photocopy or other mechanical or electronic means.51
Certain materials are specifically defined by GRAMA as
not considered a “record;” in the case of these materials,
no aspect of GRAMA would, therefore, apply. Nonrecords are personal notes or communications used in a
government employee’s or officer’s private capacity and
unrelated to public business; temporary drafts prepared
for the writer’s own use or for his or her supervisor;
materials legally owned by an individual in his or her
private capacity; materials where copyright or patent
limits access; proprietary software; junk mail; library
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books and other audio, visual or electronic library media
which are catalogued, indexed or inventoried; daily
calendars and other personal notes prepared by the writer
for his or her own use; computer programs; notes or
memoranda prepared as part of a judicial or quasi-judicial
deliberative process; a phone number to access a mobile
communication device used by a governmental officer or
employee (if that person has at least one other business
telephone number); or information provided the Public
Employees’ Benefit and Insurance Program, “to enable
the county to calculate the amount to be paid to a health
care provider” for county jail purposes.52
Because these materials would not be considered
“records” for GRAMA purposes, not only would a county
not be required to make these materials publicly available,
there would also be no GRAMA requirement to classify
the records as public or confidential nor schedule them
for retention.
ACCESS TO RECORDS
In addition to the broad public policy goal of GRAMA
—that is to make most government records open
and available to the public—the Act also includes a
substantial administrative responsibility on the part of
local governments to classify and manage their records
in such a way as to give better records access to the
public. First, GRAMA requires that all county records
be classified and designated as to their public nature.
The term “designation” refers to the initial or general
classification that might be given to a group or series

of similar records.53 “Classification” refers to a more
careful and specific identification of an individual record
as either public or confidential—this is often done at
the time a particular record is requested.54 Designating
a record, therefore, refers to a broad generality, while
classification refers to a more specific identification of
individual records within a class. Local governments are
not required to designate or classify all their records by
any particular deadline, rather, classification is required
any time a particular record is requested.55
The Utah Supreme Court has held that a county cannot
rely on an overall, blanket designation of a particular
record series as binding, but must separately examine
and classify an individual record, within that series,
when that record is requested. This is to say that initial
classification of a record series as “protected,” or otherwise
is merely an initial designation and cannot be relied
upon to apply to each and every specific record within
that general designation. In fact, the Court strongly
reminded counties that this initial designation, by itself,
is not sufficient grounds for denying a records request
—rather, the county needs to examine each individual
record, on its own merits and relevant to its own content.
Thereafter, each particular issue within a specific report
must be reviewed and identified and subjected to the
GRAMA balancing test. Reviewing a specific individual
report or other document for release to a requestor
requires the government to conduct a careful review
of the entire scope of GRAMA, including legislative
intent, the presumption in favor of access, balancing test
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requirements, and finally the statutory mandate that if
competing interests are tied between confidentiality and
disclosure—disclosure wins.56
GRAMA relates to documents
It is important to remember the basic idea that GRAMA
requests relate to documents; it does not deal with the
government providing access to property, giving up
non-documentary objects or relating information that is
not contained in a document. For instance, if a person
requests information about what the county has done
regarding a certain subject and there is no document
which explains the matter, GRAMA does not demand
an explanation or summary where no document exists.
Along the same lines, GRAMA does not require that
a government entity create a new document; compile,
manipulate, summarize or tailor information; or
provide a document in a particular format, medium
or program which the government does not currently
maintain. A county may provide a record in some
particular new format or arrangement if it is able to do
so without unreasonably interfering with its duties and
responsibilities and the requestor agrees to pay the costs
of manipulating or reprogramming information into the
format requested. On the other hand, GRAMA prohibits
the government entity from using the physical form of
a document, whether electronic or otherwise, to deny
or unreasonably hinder a GRAMA request. Further,
government entities are permitted to provide access to an
electronic copy of a record requested, in lieu of providing
paper hard copy.57
Record classification
Government records fall into four main classifications.
Most government records are considered “public,” and
GRAMA enforces a specific statutory rule stating that the
default classification of every record is “public” unless it
fits within one of the specific, non-public classifications.58
Public records are open and available to any person for
any reason; GRAMA makes no distinctions based on
what purpose a requestor may have.59 Therefore, access
to records for commercial purposes or just idle curiosity
will not limit a person’s right to have access to a public
record.
The first designation of non-public (sometimes referred to
generally as “confidential”) records is “private.” A private
record is one in which the legitimate privacy interest is
held by a specific individual, usually the subject of the

records. Specific private designations are explained below
in section 3 and include subjects such as personal finances
or health. A private record is generally available only to
the subject of the record, not to the public at large. In
addition to the subject of the record, a private record
may be made available to the parent or legal guardian
of an un-emancipated minor or legally incapacitated
individual, to a person with a power of attorney or
a notarized release from the subject of the record, or
pursuant to a court order or legislative subpoena.60
The designation “controlled” record is a fairly narrow
one and is limited to medical records where the doctor
or the appropriate government agency determines that
the record should not be given to the subject of the
record. Thus, controlled records are not available to the
subject, but are available to doctors and other health care
providers, insurance companies, or public health agencies
upon submission of a release from the subject of the
record and an acknowledgment regarding the terms of
disclosure of the controlled information.61
A document or record is considered “protected” when
the government itself has a privacy right or other interest
in maintaining the record’s confidentiality. Protected
records are discussed in more detail in section three below
but generally include matters regarding government
security, investigations, certain property rights, and
audits. Protected records are only available to the person
or government entity who created the record or through
either a power of attorney or notarized release from any
persons or government entities whose interests are at
stake. In addition, such records can be released pursuant
to a court order or legislative subpoena.62
Fees
GRAMA permits local governments to adopt ordinances
or policies which govern—within statutory limits—the
fees charged for responding to GRAMA requests.63 The
government is prohibited from charging a fee to a person
who only wants to inspect or review a record and may
not charge for the government’s expense in reviewing
records to determine whether or not they are subject
to public disclosure.64 In addition, the government is
encouraged, but not required, to provide free access to
records where doing so primarily benefits the public,
where the requestor is the subject of the record, or where
an impecunious requestor’s legal rights are directly
impacted by the information in the record.65
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Counties may charge a reasonable fee to cover their actual
cost in providing a record. This includes circumstances
in which a county compiles the record in a form other
than that normally maintained. Actual costs may include
staff time for compiling, formatting, or summarizing
a record, staff time for search, retrieval, or other direct
administrative costs, and the actual incremental cost
of duplicating or packaging the materials (electricity,
paper, discs, toner, and so forth) either electronically or
otherwise. Fees are limited in that the charges for staff
time may not exceed the salary of the lowest paid county
employee who has the necessary skills to respond to the
GRAMA request and, further, no charge may be made
for the first 15 minutes of staff time.66 The courts have
held that a government cannot charge a fee for simply
retrieving a few documents from a ready source; rather,
the fees need to reflect the cost of compiling, collecting
and assembling documents from various sources.67
A government may require the prepayment of GRAMA
request fees if they are expected to exceed $50 or if this
particular requestor has not paid fees from previous
requests. The courts have found that it is good public
policy to require the government to inform a requestor
of fees beforehand to allow him or her to withdraw or
modify the GRAMA request.68
Deadlines
GRAMA also sets specific time limits and deadlines for
responding to a request. In order to start the GRAMA
clock ticking, a person must make a written request
for record access, including his or her name, mailing
address and daytime phone number, together with a
description of the requested records that identifies them
with reasonable specificity.69 A GRAMA request may be
filed with any government entity which prepares, owns,
or holds a record—thus, a county may not refuse to
respond to a GRAMA request for a record which it holds
by telling a requestor to go to some other government
entity which may actually own or originated the records
in question.70
The general rule for GRAMA deadlines is that a request
must be satisfied as soon as reasonably possible, but no
later than 10 business days after the written request. A
government is required to respond within five business
days if the requestor demonstrates that the request
benefits the public in general, rather than a person
(GRAMA specifically states that news media requests

are covered by this five-day response time requirement).
Within that deadline, the government must either
approve the request and provide the record, approve it
in part and deny it in part, deny the request, notify the
requestor that it does not have the record, or notify the
requestor that it cannot make a timely response based on
certain extraordinary circumstances.71
These “extraordinary circumstances” and their deadlines
are established by the Act itself. They include the
following: some other government is currently using
the record; the request is for a voluminous quantity
of records; the government is currently responding to
a substantial number of records requests; the request
requires the government to search a large number of
records to locate the records requested; the government
needs legal advice before responding to a request;
the request requires substantial segregating or editing
of information; or it demands special computer
reprogramming in order to respond. In cases where
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another government entity is currently using the record,
the response period is extended by 5 business days. If
a request is for a voluminous amount of records, the
government entity is required to respond on a piecemeal
basis, give the requestor an estimate of the time required
to completely respond, and to respond as soon as
possible. If legal advice is required, the government
body may add another five business days to the deadline.
Finally, if extensive editing or segregating non-public
information is required, the government must fulfill the
request within 15 business days or as soon as possible. If
a requestor has filed a GRAMA request with the wrong
government entity or office, the office receiving the
request is required to promptly forward the GRAMA
request to the appropriate government office. Any
failure of a government entity to respond to a GRAMA
request within the specified time frame is considered the
equivalent of a denial.72

record may be shared with another entity for any other
legitimate purpose, providing the requesting entity gives
a written assurance that access to the record is needed
and serves a public purpose and that the requestor will
abide by the various legal restrictions on release or use
of confidential information. Confidential information
may also be shared with private contractors where such
sharing will serve a public benefit and is necessary to
provide contract services. A private contractor must
also agree to not disclose the information nor use it for
advertising or solicitation purposes.75
When a court issues a subpoena for government

When a county denies a GRAMA request either in
whole or in part, it is required to give written notice to
the requestor. The notice must state which record or
portions of a record are denied access, what provisions
of GRAMA support the denial, a statement that the
requestor may appeal the denial, an explanation of the
appeal time limits, and an appeal agency or person’s
business address for requestor’s wishing to appeal a
GRAMA denial. The law prohibits a government from
destroying or transferring custody of a record after a
denial and before the appeal has expired.73
Editing, sharing, subpoenas and retention
If a record contains information that the requestor is
entitled to inspect, along with other information that
is confidential, the government may be required to
segregate or edit the record. This means that if, after
editing out confidential materials, the information is
still intelligible, the government entity is required to
perform the editing in such a way as to allow access to
the information in the requested record to which the
requestor is entitled. If this editing process renders a
document unintelligible due to extensive redaction, then
the entire document should be considered confidential
and the request denied.74
Governments are permitted to share confidential
records with another government entity for a variety of
purposes, including historical preservation, investigations
or litigation, and audits. In addition, a non-public

information which has been classified as confidential
under GRAMA, certain specific procedures must be
followed (the Federal courts in Utah have refused to
be bound by these state law requirements). The judge
or administrative law judge must sign the subpoena
personally after a finding that access to the records is
necessary for the legal proceeding and the interests in
disclosure outweigh any interests in confidentiality.76
Lastly, an ongoing administrative or records management
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concern addressed by GRAMA is the requirement that
counties examine their records to determine how long
each specific record or group of records should be kept
before destruction. This process, referred to as “retention
scheduling,” is a required part of the Act and counties are
required to file their proposed retention schedules with
the State Records Committee for review. The State has
model retention schedules, maintained by State Archives,
which counties may use in lieu of their own schedules.
GRAMA does not mandate that any particular record be
retained for a set time; rather, standard business practice,
litigation potential, and good records management
standards and considerations should always apply and,
if a county record is destroyed in accordance with an
approved retention schedule, no penalty or disadvantage
would apply to the county for that destruction. A
county’s retention schedules need to be filed with State
Archives; if that agency thinks the retention schedule is
too short, it can direct the local government to send the
records to the State for long-term archiving.77
RECORDS CLASSIFICATIONS
GRAMA includes several specific provisions regarding
how records should be classified as public, private,
controlled, or protected (the three non-public
classifications are sometimes collectively referred to as
“confidential”). When considering these lists, remember
the general rule that, when in doubt, all records should
be considered open and available to the public78 with
only two major exceptions: records which are made
confidential by a specific statutory enactment are not
considered public, and a record should not be classified
as public if doing so would constitute an unwarranted
invasion of personal privacy.79
Public Records
GRAMA includes a specific list of records which are
either always or usually considered public;80 this list
includes, however, the proviso that it is not exhaustive
or exclusive and the general rule remains that everything
is public, with limited exceptions.81 GRAMA classifies
the following records as public: Information regarding
current or former employees or officers, including
name, gender, gross compensation, job title, job
description, business address, business email address,
business telephone, hours worked per pay period, dates
of employment, relevant education and employment,
and job qualifications (this information may be kept
confidential for undercover police or other investigative

personnel); laws; final opinions issued in administrative
or judicial proceedings; final interpretations or opinions
regarding statutes (except for materials protected by
attorney-client confidentiality); open meeting minutes;
judicial records (unless the court orders otherwise);
records maintained by county recorders and others
which show title or encumbrances to real property,
restrictions on real property use, capacity of persons
to convey title to real property, or property tax status;
contractor compensation; summary data; and voter
registration records. In addition, GRAMA lists several
kinds of records which are considered normally public,
subject to any confidential record classifications. These
include: staff manuals; contractor information regarding
compliance with contract terms, contract services, and
contracts entered into; information about the receipt
or expenditure of funds; police reports classified as
chronological logs or initial contact reports; government
opinions regarding legal rights, empirical material and
drafts; draft documents which are circulated outside
the government entity or which are never finalized
but still relied upon for government action or policy;
original data in computer programs; arrest and search
warrants after issuance or execution; personnel charges or
disciplinary action where the discipline is sustained and
all appeal periods have lapsed; final audits; occupational,
professional, and business licenses; and records which
initiate discipline or sanction proceedings against a
person whose profession is regulated by the government.
Again, be aware that the foregoing list is not considered
exhaustive and may not be used to limit access to
records.82
Private Records
Private records, as mentioned above, are materials which
generally deal with a specific individual’s personal or
private affairs. Like public materials, private records
are also divided into two main categories—those
which are always considered private, and those which
are usually considered private, if properly classified as
such. Records which are always private are those which
deal with an individual’s eligibility for social services or
welfare benefits; medical history, diagnosis and similar
data; public library records which would identify library
patrons; employment records concerning current or
former employees or applicants which disclose home
address, home phone, social security number, insurance
coverage, marital status or payroll deductions; and a
person’s driver’s license number, identification card
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number, social security number or the last four digits
of the social security number. Government documents
which are generally classified as private include employee
records about performance evaluations, race, religion,
or disabilities; records regarding an individual’s finances
(excluding government employee compensation); records
provided by the United States or other government
entities outside of Utah which the law treats as private;
certain Aging Services records regarding abuse or neglect;
and any other record “containing data on individuals
the disclosure of which constitutes a clearly unwarranted
invasion of personal privacy.”83

and other law enforcement officials, judges, and some
prosecutors, plus certain family members which live
with the at-risk employee. These persons are entitled to
request that government entities, including counties, treat
as private those parts of an otherwise public record which
would disclose the at-risk employee’s home address, home
phone, social security number, insurance, marital status,
or payroll deductions. If such an employee requests
this protection, the county is required to put in place
methods to protect that information and lock out access
to the pertinent protected data.85

The courts which have examined this “unwarranted
invasion of personal privacy” standard have described
it as a balancing test between an individual’s interests
favoring the confidentiality of personal private
information, compared to the government’s or public’s
interest in treating that information as open. The Utah
Supreme Court has examined a GRAMA access case
in the matter of Deseret News v. Salt Lake County, 182
P.3d 372 (2008), which dealt with a sexual harassment
complaint and investigation. In examining the question
of when an invasion of personal privacy becomes “clearly
unwarranted,” the Court recognized that concerns about
intimate, embarrassing episodes of sexual behavior
might often be intensely private; however, the Court
also recognized that it is possible for the public’s interest
to push aside those privacy concerns in a balancing
test. The inquiry, therefore, is not whether a matter is
“private,” it is whether disclosure is “clearly unwarranted”
compared to the interest in disclosure. In that case,
there were allegations that an elected official did not
properly respond to sexual harassment allegations and the
Deseret News Court found a strong countervailing public
interest in allegations of misconduct by elected officials
and other managers. In making this kind of balancing
determination, the government has a strong responsibility
to seek out, identify, and balance all competing interests.
The Court also found holding public employment
or elected office often means public servants give up
certain privacy rights related to public employment and
subject themselves to higher scrutiny than would private
persons.84
Lastly, there is a provision in GRAMA which requires
government entities to give special attention to the
records of persons which are classified as “at-risk
government employees,” which includes peace officers

Controlled Records
Controlled records are a limited classification which refers
to medical, psychiatric or psychological information,
diagnosis or data on particular individuals which the
government entity has reason to believe should not be
released to the subject of the record himself. This is based
on information that releasing that medical data may be
detrimental to the mental health of the record subject

or to the safety of other individuals. Further, such
information should not be released when doing so would
constitute a violation of normal professional practice and
medical ethics.86
Protected Records
Protected records are materials in which the government
entity itself asserts a privacy interest regarding the
information they contain, usually involving the security
of government operations. Protected records include:
trade secrets or commercial information which would
result in an unfair competitive injury to the persons or
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businesses which have submitted the information or
which would lead to financial speculation or commercial
injury; test questions and answers in licensing,
employment, and academic environments; records where
disclosure would harm the government’s procurement
proceedings or give an unfair advantage in contracting
procedures (however, after a contract has been awarded,
bid information, proposals and applications may be
considered public); records regarding the appraisal or
estimated value of property which a government entity is
considering purchasing (unless public interest outweighs
the government’s privacy rights, the information has
already been disclosed, or potential sellers already know
the government’s appraisal); records regarding the sale
of real or other property which would reveal appraisal
or estimated values (unless public interests outweigh
the government’s interest or values have already been
disclosed outside the government); records used for civil,
criminal, or administrative enforcement or audit purposes
or for disciplinary actions (if releasing the record would
interfere with the investigation or audit proceedings,
create a danger of depriving a person of a fair and
impartial hearing; disclose the identity of confidential
sources, or disclose secure investigative or audit
techniques not known outside the government); records
where disclosure would jeopardize a person’s life or safety;
records where disclosure would jeopardize the security
of government property, programs, record keeping
systems, or correctional facilities and activities; audit and
collection materials used by the Tax Commission; records
regarding ongoing or planned audits, until the final audit
is released; attorney-client records including materials
prepared in anticipation of litigation or that are subject
to the attorney/client privilege; draft documents, unless
classified as public as explained above; materials regarding
collective bargaining or litigation strategy; investigation
of loss occurrences; personal recommendations; the locale
of historic, paleontological, or biological resources where
release of the record would jeopardize the security of
those resources; records where disclosure would create a
conflict with a government agency’s fiduciary obligations;
records from the United States or another government
outside Utah which should be treated as protected;
the minutes of closed meetings; information regarding
settlement negotiations (but a final settlement agreement
is public); staff memoranda used for making decisions in
quasi-judicial hearings; information regarding incentives
offered to persons to expand or locate a business in Utah;
government intellectual property rights including patents,

copyrights and trade secrets; the names of government
or higher education donors who request anonymity;
accident reports (with exceptions); worker’s compensation
insurance coverage; records that would provide detail
as to the location of explosives; certain information
provided by pawn shops or second-hand businesses;
information regarding food security; information
regarding Division of Homeland Security emergency
plans and programs; information regarding livestock
diseases; health department information regarding child
care programs and anonymous complaints; information
containing a person’s home address, home phone or
personal cell phone number if the person provides that
information because he or she is required to by law; and
other types of information primarily applying to state
government. The statutory materials regarding protected
records is very specific and detailed and one should refer
to the statute itself at Utah Code Ann. § 63G-2-305 for
more specific information.87
RECORDS APPEALS
GRAMA provides that a government entity is required
to provide an internal, administrative appeal process
for persons who are aggrieved by any aspect of the
government entity’s application of GRAMA, including
denial of access, classification of records, or fees. A
person who objects to the government’s decision
regarding GRAMA is entitled to appeal, within 30 days,
to the “chief administrative officer” of the governmental
entity. 88 The term “chief administrative officer” is not
very well defined in the statute, especially as it would
apply to counties. What definition information is
available would suggest that, for counties, the appeal
would be taken to the chief administrative officer of
the county, but whether that means the commission as
a whole or the commission chair is not answered. In a
council-executive form of government this person would
be the elected or appointed executive. In addition,
some counties have interpreted the term to also apply
to the elected official whose office receives the GRAMA
request (in other words, a GRAMA request regarding law
enforcement would be appealed to the sheriff). The chief
administrative officer is permitted to appoint a designee
to hear a GRAMA appeal.89
A written notice of appeal is filed containing the
petitioner’s name, mailing address, daytime phone
number, and a statement of the relief sought. In
addition, the petitioner may include a short statement of
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facts, reasons or legal authority in support of the appeal.
The chief administrative officer must make a decision
regarding the petitioner’s application within five business
days after receiving the notice of appeal and must provide
a written decision to all participants during that period.90
In the appellate process, as well as elsewhere within
GRAMA, the Legislature specifically directs that the chief
administrative officer do more than simply ask about the
classification of requested records; he or she must balance
or weigh the various interests at issue to determine
whether, regardless of the document’s classification,
the interests in public disclosure outweigh the interests
in confidentiality.91 Both GRAMA and records access
decisions from the State Records Committee strongly
emphasize this balancing requirement; often resulting
in the release of a document based on a strong public
interest in disclosure. State law provides for the
appointment of a state GRAMA/records ombudsman,
who provides assistance to records requestors and helps
mediate GRAMA disputes.92
If the chief administrative officer denies the petition for
an appeal, the grievant may then appeal the decision
either to the State Records Committee or to the district
court.93 In an appeal to the Records Committee,
a written petition is submitted to the Committee’s
executive secretary, who schedules a hearing on the
appeal within two months after the notice is filed. The
Records Committee conducts a hearing, permitting the
parties to testify, present evidence, or make comments
on the issues; they may allow other interested persons to
appear and comment as well. The Records Committee
may, on camera, review the disputed records to make its
decision. The Committee is, again, charged by the Act to
balance the interests in favor of disclosure against those
in favor of confidentiality and, on several occasions, has
exercised that judgment in favor of disclosure, even where
records have been properly and legally classified as nonpublic. The Committee issues a written order containing
its reasoning in the decision along with citations to the
law which support its decision. The decision includes
descriptions of the records or portions of the records
to which access was either ordered or denied, and the
Committee may affirm or deny the appeal either in whole
or in part. An appeal from the Records Committee goes
to state district court.94
COUNTY ORDINANCE
GRAMA specifically permits a local government to

adopt an ordinance or policy which applies GRAMA
throughout its jurisdiction. For the most part, a city or
county has little authority to adopt an ordinance which
substantially departs from state law, especially regarding
definitions, classifications, access, and certain other
administrative procedural requirements in the Act.95
However, local governments are permitted to adopt
their own appeal process, permitting levels of appeal
within the county and excluding an appeal to the State
Records Committee (appeal to the district court is always
retained).96 A local ordinance also permits a county some
flexibility regarding retention scheduling GRAMA fee
structures, and time limits for response (in cases where
the local government’s resources are insufficient to meet
the deadline standards required in State statute).97 Local
governments adopting a GRAMA ordinance or policy are
required to forward a copy and summary description of
the ordinance to Utah State Archives.98
PENALTIES AND REMEDIES
State law imposes criminal penalties for a public officer or
employee’s knowing violation of GRAMA. Specifically,
an employee who intentionally discloses a confidential
document, knowing that disclosure is prohibited, is
guilty of a class B misdemeanor. An employee charged
under this provision has two affirmative defenses: that
he or she reasonably believed disclosing the information
was necessary to expose government corruption, abuse
of office, or misappropriation of funds; or that he or she
had a good faith belief they were acting in accordance
with GRAMA or the record in question could have and
should have been lawfully released, if it had been properly
classified under GRAMA in the first place. In addition,
employees are also be liable for a class B misdemeanor for
improperly gaining access to or obtaining records which
are confidential under GRAMA and for intentionally
refusing to release a record when the officer or employee
knows release is required by law.99
Civil enforcement of GRAMA is also available in district
court, including injunctions against a government’s
violation or proposed violation of GRAMA’s
requirements. The law permits the recovery of attorney’s
fees in such civil litigation.100 GRAMA provides,
however, that government entities and employees will
suffer no liability for damages which result from releasing
a record where the records requestor presented reasonable
evidence of legal authority to obtain the records, even
if it is subsequently determined that there was actually
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no proper, lawful authority.101 Lastly, any employee
who intentionally violates GRAMA may be subject to
employment discipline, up to and including suspension
or discharge.102
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CHAPTER 14

ELECTIONS
Conducting elections is one of those functions in which
the county, acting as a representative or subdivision of
Utah state government, provides a distinctly federal
and state service on a local level. The county clerk is
responsible for conducting not only county elections,
but the election of state and federal officers, as well as
state initiatives and similar issue elections. County
clerks are not responsible for conducting elections for
municipalities or districts; some do, however, pursuant to
an interlocal agreement.

overview of the general election process. Because of this,
county clerks and others wishing specific information
regarding the election process should consult the Election
Code itself or UAC’s clerk affiliate section for more
complete information. General elections, as discussed
in this chapter, are held in even-numbered years for the
election of county, state and federal officials. They are
distinct, therefore, from municipal elections for cities and
districts, which are held in odd numbered years.3
County Clerk as the
Election Officer
The various statutory responsibilities
and powers to conduct general
elections are held by the county
clerk and his or her deputies. By
law, the county clerk is empowered
as the “election officer” to make
interpretations and decisions
regarding controversies and other
questions regarding the application
and interpretation of election law.4

In performing these functions,
the county clerk’s powers and
responsibilities are set out by state
statute and the county has little or
no authority to change, influence, or
add to that process through county
ordinance, action of the Commission
or other governing body or officer, or
by other means.
One unique feature of the election
process is the establishment, by
statute, of a requirement that election officials and courts
grant a liberal construction to the Election Code in order
to “carry out the intent” of the law,1 and “to ensure full
opportunity for persons to become candidates and for
voters to express their choice.”2 Such a statutory mandate
that a particular set of laws be “liberally construed” is
unusual in American jurisprudence and should, therefore,
have a meaningful effect on decisions made and courses
of action followed by the counties in conducting
elections.
GENERAL ELECTIONS
The Utah Election Code is found at Title 20A and
contains extensive and complex provisions regarding
the procedures used to conduct general elections. For
the purpose of this handbook, these requirements will
be greatly simplified and condensed to provide a basic

The broad authority vested in the county clerk by statute
also suggests significant limitations on the ability of a
county commission, council, executive, or other official
to have any involvement in the statutory functions of the
election process. The Board of County Commissioners
or the County Council does have the authority, by
statute, to sit as the Board of Canvassers, meeting after
Election Day to canvas election results, declare winners,
and certify the election returns to the Lt. Governor.5 In
addition, commissions and councils have legal authority
to act on recommendations from the county clerk to
establish, change or abolish voting precincts.6
Voter Registration
The election process begins with determining which
persons are legally eligible to become registered voters
(and, thereby, to also become candidates). A person is
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eligible to be registered who is a citizen of the United
States, over age 18 (by election day), and who has resided
in Utah for at least 30 days (including 30 day residence
within a county, legislative district or other similar
district, for county or district office). Registration forms
are set out in
statute and persons
are required to
register at least
30 days prior to
election day, for
by-mail or satellite
registration, or 15
days before the
election for inperson registration at the clerk’s office.7
Issues often arise regarding a person’s lawful residence
for election purposes, notably when a person owns two
or more homes in different counties or different election
districts. The general rule on determining an individual’s
residency is a combination of physical location, at a
“residence,” plus the person’s permanent and indefinite
intent to maintain a home at that location. A person
can have only one residence for voting purposes and
that residence is not lost until a new residence, based on
physical location plus intent, is gained. An individual’s
oath regarding his or her residency is presumptive
evidence thereof, but, when confronted by a controversy,
the election officer or the courts may look at a variety of
indicators to either support or rebut the presumption.
These indicators might include factors such as where
a person’s family members, especially unemancipated
children, are located; where a person keeps household
goods and clothing; what address is listed on official
documents such as driver’s license, automobile
registration, state and federal income tax returns, and the
like; what address is used for school registration or for
listing with churches, fraternal organizations, or utilities;
and a variety of similar considerations and indicators.8
During registration, voters may choose to indicate a
political party affiliation. Utah law permits registered
political parties to require party affiliation in primary
elections, but also requires that voters be permitted to
change that affiliation, up to 30 days before the election;
an unaffiliated voter may adopt a political party at the
polling place on primary election day.9

The voter registration process must be readily available
to persons in a variety of circumstances and locations,
in addition to the county clerk’s office.10 Registration
while applying for a driver’s license is required by federal
law and has been adopted by Utah statute;11 in addition,
registration may be undertaken at various satellite
locations and agencies and through high schools.12
Lastly, the county clerk is responsible to provide
registration forms for purchase by candidates, political
parties, and other interested organizations for distribution
to prospective voters.13
Nominations, Candidates and Political Parties
By law, much of the process for nominating individual
candidates is controlled by the political parties,
according to their own internal procedures. At one
time, the Election Code set out specific requirements
and procedures for political party caucuses, nominations
and conventions, but those requirements have been
repealed. Only a registered political party may nominate
a candidate for the primary and general election ballot
with an official party label or designation on that
ballot.14 Political party registration is accomplished
by filing a 2,000-name petition with the Lt. Governor
before February 15 of an election year; if the statutory
requirements for party qualification are met, the Lt.
Governor certifies the political party’s registration and the
party then files a list of its party officers, constitution and
bylaws with the Lt. Governor.15
A candidate for political office must be a registered voter
and begin the election process by filing a declaration of
candidacy with the county clerk. Certain qualifications
must be met—the qualifications for specific county
elected officials are explained in Chapter 6. The filing of
a declaration of candidacy is between March 7 and March
17 of each general election year. A declaration filing fee
is required and any objections to a person’s declaration of
candidacy—such as not meeting qualifications—are filed
with and resolved by the county clerk.16
Registered political parties may use the primary election
process as part of their nomination procedures but, to do
so, must be a registered political party and must certify
their candidates to the Lt. Governor. The Lt. Governor
then sends those certified lists to the various county
clerks. Primary elections are held on the fourth Tuesday
in June in even numbered years.17
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Persons may become candidates without party affiliation
through either filing as an independent or as a writein. A declaration of candidacy and payment of fee is
required and, for independents, a citizen’s petition which
contains the names of 1,000 registered voters for state
office or 300 registered voters for local office is filed
with the county clerk.18 A write-in candidate must also
file a declaration of candidacy at least 30 days before
the November election and must meet the various legal
qualifications and residency requirements of office.19
Preparing for an Election
The clerk is required to perform a number of functions
and print several publications in preparation for an

Clerks designate polling places, with the approval of the
county commission or council, and provide all election
supplies, including an American flag, booths, devices,
ballots, and instructions. Certain requirements must be
met to provide polling place and voting machine access
for any voters with disabilities. The clerk is required to
maintain records regarding all of the preparation and
notices mandated by the Election Code.24
Ballots and other balloting forms (including paper
ballots where used) are prepared by the clerk, along with
an adequate number of absentee ballots.25 The clerk is
also required to conduct a test, before election day, of
electronic voting machines to test their accuracy. This
test must be noticed in the newspaper and is open to the
public and it consists of processing a pre-audited group of
ballots to determine the accuracy of the count conducted
by the electronic voting machines.26 Finally, all of these
materials must be delivered to the polling places for
election day.27
Poll workers, to assist the clerk in election procedures at
the polling places, must be registered voters, nominated
by the political parties, and willing, competent and
trustworthy to perform all polling place functions on
election day. They are appointed with the approval of
the county commission or council. A person may serve
anywhere within his or her county of residence as a poll
worker and receive compensation set by the county. If
the political parties do not nominate a sufficient number
of poll workers, the county clerk may do so and any
vacancies in poll worker nominations are filled by the
county clerk. A poll worker may be removed for cause or
failure to perform duties.28

upcoming election. He or she must publish a newspaper
notice of an upcoming general election before February
15 of an even-numbered year, designating the offices
to be filled and the dates for declaration of candidacy.20
Other notices must be filed which set out the dates and
polling locations for an election, the hours the polls
are open, and qualifications for office.21 The clerk is
also required to print voting instructions which explain
the election and balloting processes—these are posted
in voting booths, around the polling place, and are
otherwise available in the clerk’s office. Similar notices
must be prepared explaining proposed constitutional
amendments.22 The clerk is also required to prepare the
official Register of Voters containing specific information
about each registered voter.23

The poll workers are required to serve as election judges,
in the polling places, on election day. They pick up
election supplies; deliver returns; prepare; examine and
place machines and booths; manage the list of registered
voters; and post notices and instructions. Poll workers
may be required to make ballot corrections, at the
polling place, on election day. They are also permitted
to instruct and assist voters and are required to officially
open and close the polls (7 a.m.—8 p.m.).29 Poll workers
also manage provisional ballot envelopes for voters with
questioned registration, whose registration does not
appear in the poll book, or who are challenged at the
polling place. Provisional ballot envelopes contain an
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affidavit of qualification and registration which is signed
and attested by the prospective voter.30
The Voting Process
Voting is by registered voters, by secret ballot, during
the time the polls are open from 7 a.m. to 8 p.m.31
Employers are required by law to grant time off to an
employee voter at some time when the polls are opened.32
At the polling place, a prospective voter identifies himself
or herself to the poll worker and their application to vote
is recorded in the polling place’s official register.
In cases where a person is unable to provide satisfactory
identification, is unknown to the poll worker, or does not
appear on the official register, he or she is entitled to vote
with a provisional ballot. Provisional ballots are intended
to provide voters with the opportunity to vote, even if
their eligibility cannot be immediately determined at the
polling place.33 The eligibility of the voter is determined
after the election by the county clerk. If the poll worker
determines that the voter has valid voter identification,
but the voter has been challenged or is not in the official
register, the poll worker will provide the voter with a
provisional ballot.34 If the poll worker determines that
the voter has not provided valid voter identification, the
worker makes a note of that in the official register and
provides the voter with a provisional ballot. A provisional
ballot is counted if the Clerk can determine that the
voter is (a) registered to vote in Utah, (b) voted the ballot
for the precinct in which the voter is living, and (c) the
voter’s identification and residency is validated.35
The voter signs the poll book and is given a paper ballot
or access to an electronic voting machine, which is voted
or marked in accordance with the instructions at the
polling place. Ballots are required to permit straight
party voting. Persons who request assistance because of
blindness, illiteracy or other disability can ask for help
and instructions on how to vote.36
Political parties are authorized to provide poll watchers
to observe the balloting or the counting of balloting
on election day. They may challenge a person’s right to
vote (for instance based on identification, residency, or
registration); the challenge is recorded and the challenged
voter is given a provisional ballot.37
Registered voters can vote by absentee ballot, either by
mail or in person, by requesting and filing an absentee

voter application. There is no requirement that a person
suffer any disability or absence in order to vote by
absentee ballot, and the county clerk may place persons
on a “permanent absentee ballot” list.38 In some cases
absentee balloting may be required for small or remote
voting precincts (with less than 500 people), in which
case the entire election is conducted by absentee ballot
and no polling place is available on election day for that
precinct. The decision to conduct a precinct’s balloting
by absentee ballot is made by the county commission or
council and an absentee ballot is mailed to all registered
voters in
that district.
Individual
application and
registration as
an absentee
voter is not
required in that
case. 39
To be counted
on election day,
an absentee
ballot must
be received
by the clerk
before the polls
close on election day or be postmarked before election
day and received by the county on canvass day.40 Lastly,
an emergency absentee ballot may be provided to a
prospective voter who is hospitalized—it must be
returned to the clerk on election day.41
Clerks may conduct early voting, which begins two
weeks before Election Day, is conducted on weekdays for
a minimum of four hours per day, and ends the Friday
before the election. Early voting locations are designated
by the county clerk and must be in a government
building, unless none is available. The clerk provides
newspaper notice which explains the dates, times, and
location of early voting.42
The counting of ballots on election day, either manually
for paper ballots or by electronic tabulation, is provided
by statute.43 Provisional ballots are examined for the
eligibility of the questioned voter and are either counted
or rejected.44 Poll workers deliver ballots and materials to
the clerk along with election returns after the polls close.
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The clerk is required to seal and store the counted ballots
for 22 months, at which time they are destroyed.45
The last step in the election process is a meeting
of the Board of Canvassers, which consists of the
county commission or council, assisted by the county
clerk; it must consist of at least three persons and if
commissioners or council members are unavailable,
alternate canvassers are chosen from the treasurer,
assessor, or sheriff. The Board of Canvassers examines the
election returns and determines the vote, by precinct, for
both candidates and propositions. The canvassers correct
any omissions or clerical errors, declare winners, and
certify those names to the Lt. Governor.46

Campaign Finance Reporting
State law requires that counties enact an ordinance which
governs campaign finance disclosure requirements for the
election of that county’s officers. The county’s ordinance
must—at least—require candidates to itemize and total
all campaign contributions and expenditures two weeks
before election day and again two months after election
day. This must include in-kind or tangible contributions,
the names of donors who contribute over $50, and an
aggregate of contributions of $50 or less. If a candidate is
eliminated at the primary election, the finance disclosure
statement is due 30 days after the primary. Counties
may, by ordinance, require more disclosure and may set
additional penalties beyond that established in state code.
When a candidate fails to file a report which is due before
election day, the county clerk is required to immediately
investigate that failure and, where no financial report has
been filed, the clerk must remove the candidate’s name
from the ballot and refrain from counting any votes for
that candidate. That said, the candidate may remain
on the ballot if he or she did in fact file a report that is
accurate and complete and any errors or omissions in that
report are corrected. Enforcement of campaign finance
reporting requirements is by private civil lawsuit (with
attorney’s fees awarded) or by prosecution by the county
attorney as an infraction (unless a greater penalty has
been provided by county ordinance).47
Controversies, Contests and Crimes
A candidate may request that the county perform a
recount if the candidate has lost the election by no
more than one vote per voting precinct. A request for a
recount must be filed with the county clerk within seven

days after the canvass. The recount is supervised by the
clerk. When a bond election or ballot proposition fails
by a similar number of votes, any 10 registered voters
who voted in the election may request a similar recount.
After the recount is completed, the Board of Canvassers
again meets, canvasses the recount, declares a winner and
certifies the final result.
An election contest is a judicial proceeding in district
court in which the outcome of an election is contested for
one of several very limited reasons. These reasons include
misconduct, fraud or corruption by election judges or
canvassers sufficient to change election results; the person
declared the winner is not eligible or does not meet the
legal requirements for office; the winner offered a bribe to
a voter, judge or canvasser sufficient to change the result;
illegal votes were counted sufficient to change the result;
there were errors in counting sufficient to change the
result; or for any other cause sufficient to show that some
other person
was legally
elected. It
is important
to note,
under these
statutory
standards,
that
irregularities
in the election
process will
not void
an election
unless the
irregularities are sufficient to change the election result.48
A person desiring to file an election contest lawsuit
presents a verified complaint to the district court stating
the grounds to void the election. The complaint must
initially be heard within 10-30 days after the petition is
filed and a subpoena served on the person whose right
to office is contested. If relevant, the district court judge
may order the ballots unsealed by the clerk and inspect
them in open court. The court may order a recount or
require the production of evidence which may establish
the legality or illegality of any votes. The court enters
a judgment and, if the election result is overturned,
declares a new election victor.49
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The Election Code establishes a number of criminal
violations surrounding the electoral process and
prohibiting certain kinds of misconduct. As a general
rule, crimes against the electoral process are class
B misdemeanors though, in some cases, an offense
may rise to a class A misdemeanor or a third degree
felony. Election crimes include the following: an offer,
gift or receipt of a bribe to a voter, election judge or
candidate; fraud, tampering or interfering with ballots
or election records; voting when not entitled to vote;
double voting; destroying instructions, notices or
ballots; forging a resignation of candidacy; wagering on
elections; promising appointments to office;50 fraudulent
registration;51 electioneering within 150 feet of a polling
place; obstructing polling places, interfering with
balloting, or intimidating or exerting undue influence
on voters or judges; false information on candidate or
registration applications;52 forgery of election returns;
altering a vote; interfering with ballot counting; revealing
a ballot count before it has been completed;53 a poll
worker’s willful neglect of duty or corrupt conduct;
destroying or concealing ballots; neglecting or refusing
to deliver ballots; or damage to or theft of election
equipment.54
SPECIAL ELECTIONS.
The county commission or council has the legal authority
to call for a special election, as permitted or defined by
state statute. This section will examine the procedures
for calling a special election and will note those special
elections which are specifically authorized by state
statute. Three kinds of special elections—local initiative,
local referendum and city incorporation elections—are
examined in detail; other special elections, such as issuing
bonds or other debt, budget revisions, or the creation of
certain special districts are examined in other chapters of
this handbook.
Calling a Special Election
The county legislative body—either the commission or
county council—may call a special election when such an
election is specifically permitted by state law. The county
must adopt an ordinance or a resolution which explains
the special election and states its date and purpose.
A special election must be held either on primary
Election Day (the fourth Tuesday in June) or November
Election Day (the first Tuesday after the first Monday
in November), in either general election years (even
numbered) or municipal election years (odd numbered).

No other date is permitted for conducting a special
election except in response to a disaster. No special
elections may be held on the Western States Presidential
Primary election date. Two or more governmental
entities, such as a county and a municipality, may jointly
hold a special election and may coordinate polling places,
balloting, election officials, and other administrative
procedures.55
State law establishes certain purposes for special elections
and enacts procedures and requirements by statute.
These include issuing bonds or other indebtedness,
initiative, referendum, city incorporation, change in form
of county government, special sales taxes, school program
voted leeway tax, the creation of a new school district,
budget revisions under the Uniform Fiscal Procedures
Act, and the creation of certain special districts.56 As
mentioned, some of these special elections are discussed
below and others are explained in other chapters of this
book.
Limitations on Special Elections
The Election Code specifically states that county
commissions and councils may only call a special election
on a matter expressly provided by state statute.57 Based
on this limitation and on Utah case law,58 other special
or unusual elections are not permitted; specifically, some
local governments may desire to place on the ballot
certain non-binding “opinion poll” ballot questions or
similar propositions designed to solicit public preferences
or input on a political issue. These opinion poll elections
are not legally permissible and county clerks will reject
their placement on the ballot. Be aware, however, that in
some cases the state legislature has enacted statutes setting
a public opinion election, as for the 2002 Olympics or
for public transportation issues (light rail).59 In cases
where the Legislature specifically authorizes an opinion
poll question, that matter may be placed on the ballot.
In addition, counties are prohibited from spending
public money to advocate a particular position either in
favor of or in opposition to an election ballot question
or proposition. Public money may be used to prepare
unbiased factual information regarding a ballot issue,
such as a voter information pamphlet. A clerk may
also prepare information analyzing the pros and cons
of the ballot proposition if requested by the county
commission or council. Individuals, including elected
county officials, may speak, campaign, contribute
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personal finances, or otherwise exercise his or her rights
in speaking for or against a ballot proposition, and public
entities may engage in the neutral encouragement of
voters to vote.60
Initiative Elections
An initiative election is a specific electoral process in
which a county ordinance may be adopted by the people
through a petition and election process (presumably
when the county commission or county council refuses
to adopt the ordinance). Specific procedures for the

Completed and signed petitions are returned to the
county clerk at least 120 days before the next general
election day (the first Tuesday after the first Monday in
November of an even-numbered
year). The clerk has 30 days to
verify whether the signatures are
sufficient or not. If the signatures are
insufficient, the sponsors may ask
the clerk to recount the signatures,
but they are not permitted to
submit additional signatures for the
next immediately pending general
election date.64

petition and election process are set out by the state code.
The initiative process is begun by circulating and signing
a petition which contains the names of between 10% and
30% of county voters (a sliding scale, based on the size of
the county).61 The petition process is begun and petitions
circulated by five sponsors who must be registered voters
and who list their names and addresses as proposition
sponsors. These persons submit an application for an
initiative petition to the county clerk and county auditor.
The auditor is required by statute to submit an estimate
of the fiscal impact which the new law or ordinance
may have on taxes, bonds or the cost of governmental
operations in the county. This fiscal statement must
be reduced to a 100-word summary stating that the
initiative would either have or not have a fiscal impact. A
copy of the statement goes to the county clerk and to the
initiative sponsors.62
The specific petition format is established by statute
and must include a copy of the proposed law and its
effective date; the fiscal impact statement must also be

attached. The petition form is prepared by the county
clerk, who gives it in a proof form to the sponsors,
who are responsible to print the petition packets for
circulation. The packets are stapled together in groups of
50 pages or less and returned to the clerk, who numbers
each packet and then gives them back to the sponsors for
circulation.63

If the petition is verified as sufficient
by the county clerk, it is presented
to the commission or council—
which may adopt the proposed law
and enact it as an ordinance within
30 days or may reject it, in which
case the county clerk puts the matter on the ballot at the
next general election day. In response to a law proposed
by an initiative petition, the county commission or
council may adopt a competing ordinance on the
subject within that 30 day time frame. If it does so, the
competing law and the initiative petition law are both
submitted to the voters at the same election.65
In preparation for an election, the legally sufficient
petition is presented to the county attorney, who names
the proposition and gives it a ballot number. Further,
the attorney must prepare a ballot title which explains, in
100 words or less, the purpose of the measure. By law,
the county attorney is required to make his or her best
effort to provide a true, impartial and non-argumentative
presentation of the petition initiative. The county
commission or council may review or make comments on
the 100 word proposal, which the county attorney may
review and consider, but the attorney is authorized to
prepare the final title and summary for the election day
ballot.66
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Once the ballot language is prepared, a ballot with
boxes permitting voters to vote for or against the
proposition is prepared. If the county commission
or council has adopted a competing law which is also
placed on the ballot, that measure is also marked as
either “for” or “against” by the voters. In the case where
two conflicting measures both pass, the one with the
most votes is considered enacted.67 The effective date
of the new initiative law is that which is specified in
the initiative petition, or if there is none, it is effective
five days after the canvass. Once adopted through the
electoral process, the new
county ordinance may be
amended by the county
commission.68 When this
process is completed, the
county auditor is required
to review the draft fiscal
impact statement his office
prepared, to determine its
accuracy. If the actual fiscal
impact of the new law

that is almost identical to that set out for initiative
elections above. The differences between an initiative and
referendum election include the following:
• For a referendum, the number of signatures
required for petitions which seek to refer a land
use law are 20% of voters in first and second
class counties or 35% of voters in smaller
counties.
•

The referendum petition must be filed with the
county clerk within 45 days after the passage of
the county ordinance.
• No fiscal impact
statement by the county
auditor is required for a
referendum.
• The county commission
or county council may not
pass a competing ordinance
for placement on the
election ballot in the case of
a referendum.

exceeds the auditor’s
estimate by 25% or more,
the commission or council
may repeal or amend it.69

• A referendum special
election may be held on
a primary, municipal or
general election day.

The Election Code provides
that any person aggrieved by
the decision of the county
or any county official at any
step in the initiative election
process may immediately
appeal that grievance to
the Utah State Supreme
Court. This would include
complaints about how
the auditor prepared the fiscal impact statement, how
the clerk prepared petition circulation packets, how the
county attorney prepared the ballot title, or the conduct
of the voting.

• If the referendum
passes, the local ordinance
is considered repealed
effective on election day.

Referendum Elections
A referendum is a special election in which the public
is permitted to approve or reject, through the election
process, an ordinance which has been passed by
the county commission or council. This process is
accomplished through a petition and election procedure

Beyond these differences,
all the processes and
procedures set out for
an initiative petition
and election, including
sponsors, petition format, circulation packets, county
attorney ballot title responsibilities, election process, and
appeal to the Utah Supreme Court remain the same.70
Limitations on Initiative and Referendum Elections
By state constitution and statute, the subject of an
initiative or referendum petition election is strictly
limited to only matters which could be considered
“legislative” in nature.71 In other words, only government
actions which could legitimately be considered the
legislative enactment of a general ordinance will be
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subject to either the adoption of a new ordinance by the
initiative process or the repeal of an enacted ordinance
by the referendum process. Local governments engage
in a variety of executive or administrative activities
which citizen petitioners may think need revision
through initiative and referendum; however, executive
or administrative activities are not subject to these two
electoral processes. The decisions of the Utah Supreme
Court, in analyzing the Utah Constitution, have been
consistent and forceful in holding that only legislative
ordinances and resolutions —not administrative or
executive activities—are subject to voter approval. In the
Utah Supreme Court’s decision in Wilson v. Manning,
652 P.2d 251 (Utah, 1982), the Court found that “the
referendum statute was meant to apply only to laws,
ordinances, resolutions or motions which are legislative
in character.” In addition to the specific provisions of
the Utah Constitution and state statute, the Court found
persuasive reasoning in the thought that permitting the
initiation or referendum of administrative or executive
decisions would “impair the efficient administration of
the municipality.” Lastly, the Court recognized that this
limitation on initiative and referendum “did not deprive
the voters of control over basic policy making . . . [i]t
compelled them to work their will through their elected
representatives . . . .”72

The kinds of functions and activities which have been
held by various courts to be administrative or executive,
and not liable to referendum, include negotiating or
executing contracts, issuing bonds, issuing licenses,
settling litigation, roadway construction, hiring or firing
public employees and officers, municipal construction,
rezoning, acquiring land and other property, and setting
employee pay scales.73 Specifically regarding land use and
planning and zoning activities, initiative and referendum

In some cases it may be difficult to distinguish between
an administrative and a legislative function, especially
where a county commission acts in both an executive and
legislative capacity. The courts have held that the form
of an activity—that is, whether it can be characterized as
an ordinance, resolution, motion or other formal activity
—is not the determining factor. Legislative activities are
characterized as having general and future application,
prescribing a new policy or plan, having a permanent
rather than temporary character, declaring public policy
(especially new public policy), applying to the population
at large rather than specific individuals, establishing
rules of conduct, and being prospective in character.
In contrast, administrative or executive activities are
characterized as actions which pursue a plan which
has already been adopted or which carry out legislative
policies and purposes which have already been declared
by the law making body. Executive actions apply broad
policies to specific instances, do not make new policy
or standards but simply apply existing ones, are specific
to individual facts and circumstances, and may be
temporary in character.

may only affect general zoning laws, such as a land use
development code or comprehensive zoning ordinances.
Individual planning and zoning decisions which affect
a specific property are administrative in nature and,
therefore, not subject to initiative and referendum.74
City Incorporation Elections
The incorporation of a new municipality is a process set
out by statute, including a petition and special election
procedure, which is the responsibility of the counties to
administer and conduct. The county is also responsible
to pay the expenses of an incorporation election,
though certain costs may be subject to reimbursement
from the new city, if the incorporation takes place. In
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order to incorporate, an area proposed for municipal
status by petition must be contiguous and be currently
unincorporated.75 Certain statutory standards apply in
cases where one or more incorporation propositions or
competing annexations may overlap or conflict with each
other.
The process is begins with a property owner’s petition,
which requests that the county conduct a feasibility study
examining the possibility of incorporating a particular,
specified location. The petition must contain signatures
of land owners equaling 10% of the land area proposed
for incorporation and 7% of the land’s value. The names
and addresses of petitioners must be included, along
with a specific description of the area, the designation
of up to five petition sponsors, and an accurate map or
plat prepared by a licensed surveyor. This petition, with
attachments, is filed with the county clerk.76 The clerk
has 45 days to determine whether the petition meets
statutory requirements and, if it does, certify the petition
to the county commission or council. The clerk notifies
the sponsors if the petition is inadequate and, subject
to specific procedures and limitations, the sponsors may
have an opportunity to modify or refile the petition to
cure any statutory inadequacies.77
This initial petition only calls for the county to conduct
a feasibility study to be performed by a contract
consultant. The study must be completed within 90
days and the written results of the study, including a
one-page executive summary, are presented to the county
(the study consultant must also commit to attending
and assisting in the feasibility study public hearing
process). The feasibility study considers population;
historical, geographic or topographical issues; the effect
of a proposed incorporation on islands or peninsulas of
unincorporated territory surrounded by municipalities;
the effect on future annexation or incorporation by
other cities; fiscal and taxation impact; economic
projections and proposed growth; total costs compared
to total revenues; and the general effect on surrounding
cities, especially considering their past and projected
growth.78 That said, the primary focus of the feasibility
study is on economics—specifically, a comparison of
the projected costs of the new city with its projected
revenues. In calculating these figures, the feasibility
consultant is instructed to assume the same levels of
service and same property taxation as currently exists in
the unincorporated area. Then the consultant is required

to compare those projected costs and revenues into the
future for a new municipality. State statute establishes
what is sometimes referred to as the “105% rule,” which
states that when the costs of a new city are compared to
the projected revenues of the new city, the revenues of the
new city cannot exceed the costs of providing services by
more than 5%. If they do, the proposed incorporation
must be rejected.
In short, the law
prohibits a new
municipality
from making a
tax windfall by
incorporating. For
towns, the process
is similar, but they
are subject to a
“110% rule.”79
In the case of rejection for violation of this rule, the
petition sponsors may request modified boundaries and
a new proposal to try and meet the 105% limitation.
When the feasibility study has been completed, the
county commission or council must schedule a series of
two public hearing within 60 days, within the proposed
city boundaries, at which the feasibility study is explained
and public comment may be received.80
No further activity takes place on the proposed
incorporation unless, within 18 months after the
public hearing has been completed, a second petition is
circulated in which property owners who own at least
one-third of the land area or one-third of the property
value in the proposed city file an incorporation election
petition. If the clerk determines that this second petition
meets all the legal requirements set out in statute, a
special election is scheduled at the next election day
at least 45 days after certification of the petition. The
county commission does not have the legal authority to
reject a proposed incorporation for any cause other than
violation of the 105% rule. A town incorporation does
not require a second petition; it proceeds to conclusion
based on the initial petition.81
An election to determine incorporation and to
establish the form of government for the new city is
then conducted with voters voting either yes or no on
incorporation and voting for a particular form of city
government specified on the ballot. After a canvass, if the
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incorporation question passes, notice and certification is
sent to the Lt. Governor.82
If the incorporation election question passes, a procedure
is established in statute to set up the form of government
for the new city, based on the government format chosen
on election day. This process requires that the original
petition sponsors make decisions regarding the number of
city council members and the boundaries of city council
districts. The election of new city officers is conducted at
the next general or municipal election and the effective
date for the new city is the date the Lt. Governor
certifies his or her receipt of the new city’s articles of
incorporation.83 Towns are always incorporated as a fivemember town council governing body. 84
All the costs of the feasibility study and the elections
are borne by the county. If, however, a new city is
incorporated, it is required to pay for the costs of notices,
hearings, and the election of city officers.85
The Voting Rights Act
The federal Voting Rights Act of 1965 prohibits state and
local governments from using any voting qualifications,
procedures, or practices to deny U.S. citizens the right to
vote in any kind of federal, state or local election based
on the person’s race or color. When a complaint is raised
under the Voting Rights Act or when the United States
Attorney General otherwise determines that a state may
be in violation of the act, the law requires that certain
administrative or judicial procedures and practices be
followed. These include the appointment of federal poll
watchers and examiners who may be assigned to various
specific voting precincts, or registration offices to conduct
and participate in the registration of qualified voters.86
HAVA – The Helping Americans to Vote Act
HAVA was enacted by Congress primarily in response
to allegations of misconduct and punch card ballot
controversies arising out of the 2000 presidential election.
HAVA requires that states adopt procedures and practices
to ensure polling place accessibility and ballot machine
accessibility to persons with disabilities; requires a single
state-wide computerized voter registration list; establishes
provisional voting, which allows a voter who is not on
the registration list to cast a provisional ballot which is
later examined for the voter’s eligibility; and creates the
Election Assistance Commission, an independent agency
of the United States government which is established

to test and certify voting systems, administer HAVA
grants, and make grants to private companies to help
them develop quality, reliable, affordable, and secure
election systems. The primary affect of HAVA has, of
course, required the replacement of punch card and lever
voting systems with new balloting machines, systems
and procedures. These systems must permit a voter to
verify his or her vote, change his or her ballot before it is
cast or counted; notify the voter of overvotes; establish a
voter education program; and provide a permanent paper
record of a vote which allows a manual audit capability.
States receive federal grants to put such systems in place;
the grants have been distributed to counties to permit
the purchase of HAVA-compliant voting machines and
systems. The requirements imposed by HAVA have been
adopted as part of the Utah Election Code.87
National Voter Registration Act (Motor Voter)
The Motor Voter law was enacted by Congress in 1993,
to become effective in 1995, to simplify and broaden
a person’s ability to become a registered voter, thereby
increasing overall voter turnout. The primary focus
of Motor Voter (and the source of its nickname) is the
requirement that states offer voter registration through
their motor vehicle departments as part of the driver’s
license application and renewal process. Specifically,
voter registration applications must be included with
applications for a driver’s license or for a state-issued
identification card. In addition, states must offer voter
registration services in conjunction with a person’s
application for services in various offices which provide
public assistance such as welfare, AFDC, food stamps,
Medicaid and WIC. Other features of the law include
more active applicant assistance to help people register to
vote, by-mail registration, and a requirement that voter
registration files no longer be purged, as in the past, for
failure to vote, but rather only at the voter’s request or as
otherwise provided by state law for criminal conviction
or mental incapacity. The provisions and requirements of
the National Voter Registration Act have been included
in the Utah Election Code.88
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CHAPTER 15

ETHICS IN GOVERNMENT
Ethical behavior in business and government has been
a topic of considerable interest and discussion in recent
years, and both private and public entities have adopted
ethical codes and requirements for their officers and
employees. In the case of counties, Utah statute has
adopted a number of ethical provisions, policies and
prohibitions which deal generally with preventing or
requiring disclosure
of conflicts of
interest. In this
context, a conflict
of interest could be
said to include any
situation in which
a county employee’s
or officer’s faithful
performance
of job duties or
independence of
judgment may
be compromised
by that officer
or employee’s
private business or
economic interests.
State statute
governs potential
and actual conflicts
between a county employee’s private business interests
and government duties in the County Officers and
Employees Disclosure Act.1
The primary emphasis in the code centers on a list of
activities and relationships which are prohibited and
another list of activities and relationships which are
prohibited only if an officer or employee fails to make a
public disclosure of the personal or business relationship.
The laws apply to all county elected officials, deputies,

and employees and they also apply to uncompensated
volunteers who serve on county committees, agencies,
or boards.2 The statute does not apply to a special
employee, which the law defines as a person hired by
contract, awarded following a public bid, to provide
special services for the county.3
Both the
prohibitions
and disclosures
rely on statutory
definitions of the
outside economic
interests to which
they apply. These
apply when an
officer or employee
has an interest in
a private business
entity, including
sole proprietorships,
partnerships,
corporations,
trusts, or other
business entities.
They further apply
when the officer
or employee has
a “substantial interest” in that business entity which
is defined to include at least 10% of the outstanding
shares of a corporation, or a 10% interest in some other
business entity, which is held by the officer or employee,
his spouse, or his minor children.4
PROHIBITED RELATIONSHIPS AND
TRANSACTIONS
The law prohibits a public officer or employee from
engaging in a business which might tend to induce a
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reasonable person to disclose confidential government
information. In addition, it is obviously unlawful
to actually disclose or improperly use confidential
information.5 (Be aware that GRAMA sets criminal
penalties for the release of confidential information, as
detailed in chapter 13 of this handbook.)
It is prohibited for an officer or employee to use his
government position to secure for himself or another
person any kind of special interests, privileges or
exemptions.6
An officer or employee may not solicit or accept a gift or
loan to himself or another which would tend to influence
the officer or employee in the performance of official
duties, which a reasonable person would know to be a
reward for the performance of official county actions
or if the giver of the gift has been recently, is now, or in
the near future will be involved in transactions with the
county.7 The gift
prohibition has
several exceptions;
it does not apply
to an occasional
non-pecuniary gift
in value of $50
or less, awards
publicly presented,
bona fide business
loans, or bona fide
political campaign
contributions.8
State statute imposes strict prohibitions and harsh
penalties in cases where a county employee, who is
involved in the county purchasing or procurement
process, requests or receives any gifts, gratuities,
contributions, loans or other rewards from any
vendor person, business or organization which sells or
supplies goods or services to the county. It is likewise
prohibited for a vendor to make an offer of such a gift
or contribution to a county employee who is involved in
purchasing or procurement. Depending on the value of
the gift, penalties range from a class B misdemeanor to a
second degree felony.9
DISCLOSURE REQUIREMENTS
In addition to the prohibitions set out above, the law also
describes a number of outside, private economic interests

which must be disclosed by a county officer or employee.
In these cases, engaging in the activity described is
unlawful only if it has not been disclosed as described.
Disclosures of these kinds of economic relationships are
made in three ways: first, a written disclosure must be
made within 10 days after the outside interest first arises;
second, a verbal disclosure must be made in any meeting
of a county board, commission or other entity in which
the outside interest is discussed; and third, the written
disclosure must be renewed every year in January for as
long as the outside interest is maintained. Disclosure
statements must be made in writing and contain the
name, address and agency of the officer or employee
making the disclosure, the name and address of the
outside business interest which is involved, and a brief
statement which explains the transaction, relationship,
or other potential conflict of interest. The law does not
require the county officer who is a member of a board or
commission to abstain from discussing or voting on one
of these disclosed relationships, nor does it require that
the outside relationship be terminated—only that it be
disclosed.10
Officers and employees must disclose circumstances
under which they receive any private compensation for
assisting someone in a transaction with the county.11
An officer or employee who has an outside business
interest involving an entity which is regulated by the
county must disclose that interest.12 When a county
officer or employee’s outside business interest either
does or anticipates doing business with the county,
that relationship must be disclosed.13 Finally, county
officers and employees must make a disclosure statement
regarding any business interest or relationship which
creates or has the potential to create a conflict of
interest between the county officer or employee’s private
economic interests and his or her county duties.14
PENALTIES
The penalties imposed on county officers and employees
for violating either ethics act include both criminal
charges and employment discipline. First, as a general
rule, most violations of the state ethics laws are
considered a misdemeanor. Violation of the procurement
officer prohibition can be a felony, and the disclosure act
imposes a criminal penalty of a class A misdemeanor.15
Merit employees and other non-elected county employees
may be subject to disciplinary action up to and including
dismissal from county employment.16 If a non-merit
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employee, theoretically including an elected official, is
accused of a violation of the conflict of interest laws,
the County Employee Disclosure Act provides that the
matter be referred to the county’s ethics commission
or, if the county has not created one, to the state ethics
commission, as explained below, for investigation and
action.17 It seems likely that an elected official who
is convicted of a misdemeanor or felony for an ethics
violation would be liable for judicial removal as described
in chapter six.
In addition to penalties imposed against an employee
who violates the conflict of interest laws, a county is also
authorized by statute to void any contract entered into
which involves an ethics violation.18
NEPOTISM
Utah nepotism laws prohibit the employment of
relatives in positions paid with public funds and, further,
specifically prohibit a county officer from supervising
relatives. In this context, the term “relatives” is defined
to include: parents, children, spouses, siblings, aunts or
uncles, nieces or nephews, first cousins, parents-in-law,
siblings-in-law, or children-in-law. The law prohibits an
officer or employee from either hiring or voting for the
appointment of that officer’s or employee’s relative under
circumstances in which the officer or employee directly
supervises the employee. It is further a violation to
simply engage in the supervision of a relative as described
above. There are several exceptions to these prohibitions
which include hiring that is accomplished through a
merit system, positions involving vocational training or
not lasting over 12 weeks, unpaid volunteer positions,
or circumstances in which the relative is demonstrably
the only person who is available and qualified for the
job.19 In this regard, there is a “small town exception”
which permits the hiring and supervision of a relative in
rural areas where the population is less than 3,000 people
within 40 miles of the primary work place.20 In those
exceptional circumstances where a relative can be hired
and supervised, the law prohibits the supervising relative
to be engaged in any performance evaluations of the
other person.21 The violation of nepotism prohibitions is
a misdemeanor.22
STATE ETHICS COMMISSION
The Legislature has established a commission tasked with
investigating local government officers and employees
who have unlawful conflicts of interest or fail to disclose

them. The commission consists of seven persons
appointed by the governor; the commission conducts
formal administrative investigations into complaints
of conflicts of interest and makes a recommendation,
regarding the complaint, and including recommended
legal or
disciplinary
action against
the officer or
employee. A
county may
create its
own ethics
commission,
whose
jurisdiction
would trump that of the state commission.23
CRIMES IN GOVERNMENT
In addition to the ethical requirements set out above,
be aware that the Utah Criminal Code also establishes
a number of criminal offenses relating to government
administration and operations. In addition to crimes
such as theft and embezzlement, county officers and
employees and members of the public generally may be
found guilty of crimes which are specifically related to
government matters. These might be grouped in several
categories, including bribery and threats, altering or
destroying official documents, abuse or obstruction of
governmental operations, misuse of public money or
failure to pay over public funds, damage and vandalism
to public facilities, and perjury or other giving of false
information. No attempt is made in this summary to
mention which penalties attach to which offenses. They
range from class C misdemeanors to second degree
felonies, depending on the seriousness of the offense.
Several statutes in the criminal code make it an offense to
bribe or attempt to bribe a government official—or for
the official to either receive, solicit or accept bribes—for
the purposes of influencing government action, votes or
decisions or for seeking an appointment or endorsement
from an official.24 Likewise it is an offense to offer
or accept a bribe in any circumstances which would
constitute interference with a criminal prosecution.25
Any threat of physical harm or injury, including any
interference by force or intimidation, of an elected
official, for purposes of interfering with government
actions or operations, is prohibited.26
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The altering or destroying of official documents is
prohibited in several circumstances. Any fraudulent
attempt to alter a proposed or enrolled bill in the
legislature is a criminal offense.27 It is also against the law
for a government officer to retain, destroy or make his
or her office’s records and documents unavailable to that
official’s successor.28 Any kind of stealing, destruction
or mutilation of public records either by the county
custodian or by any other person is prohibited.29 Lastly,
there are criminal prohibitions against recording or
attempting to record or file false or forged information
in a document received by the government; defacing,
tearing down or destroying any official notice or
proclamation; or making any false entries or alterations of
government records or any other unlawful impairment of
or interference with government documents.30
The criminal code defines abuse of office or obstruction
of government operations to include any time a
government officer or employee commits an unauthorized
act or refrains from performing his or her lawful duty
with the intent to aid him or herself or to harm another
person.31 Insider trading—for example, a county officer
or employee personally buying or selling property
based on confidential government information—is
prohibited.32 Any person who exercises or attempts
to exercise government authority without having been
elected or appointed, taking the oath of office, posting
the required bond, or after leaving office is prohibited.33
Interfering with a public servant’s performance of his or
her lawful duties by force or intimidation is a criminal
violation.34 Either impersonating a public servant,
including peace officers, or falsifying judicial or official
records or notices, with the intent to deceive regarding
government action, is against the law.35 Lastly, failure of
a person to evacuate, as ordered, any location in response
to a declaration of an emergency by the governor or local
official, is prohibited.36
The criminal code lists a number of offenses and
violations which might arise out of interfering with peace
officers, the courts, or the jail. It is a criminal offense
for a person to interfere with a peace officer—when
he or she reasonably knows the peace officer is making
a lawful arrest—through either force, intimidation or
using weapons, or by refusing to perform an act required
by a peace officer’s lawful order.37 Likewise, a person is
guilty of interfering with a peace officer when he or she
flees or attempts to elude law enforcement; obstructs or

hinders any criminal investigation by aiding, concealing
or destroying evidence; or refuses to aid a peace officer in
helping make an arrest or preventing a crime.38 Providing
false and misleading information in criminal or judicial
proceedings to a judge or other court officials is unlawful,
as is providing false information regarding a non-existent
crime or providing false identification to a police officer.39
Any kind of tampering with or retaliation or threats
thereof against witnesses, jurors, evidence, or crime
victims in any official proceeding is prohibited.40 Escape,
defined as leaving legal custody without lawful authority
or by use of fraud or a weapon is prohibited, as is bail
jumping.41 Persons are prohibited from bringing firearms
or contraband into any secure area of a prison, jail or
mental health facility.42
The misuse of public funds or failure to pay over public
money or to pay
taxes are offenses
against state and
local government.
If a county officer
or employee has
the custody of
public money, it is
an offense for him
or her to appropriate any of those funds to himself;
to loan, transfer, or withhold government funds
without authority; the failure to safely keep or deposit
government money; the falsification of accounts; or the
failure to pay over funds in accordance with lawful duty.43
It is a criminal offense to obstruct the collection of taxes,
refuse or withhold tax information when required by
law, or engage in tax evasion or fraudulent activities in
tax matters.44 It is unlawful to do business without an
appropriate city or county business license.45 Lastly, it
is unlawful to engage in any fraud or misrepresentation
in receiving public assistance or unemployment
compensation.46
Damage or vandalism of public facilities is specifically
prohibited regarding public highways or bridges, jails,
and highway road signs. Sabotage is the unlawful
destruction of property or other interference during times
of war.47
Perjury, or the giving of false information orally or in
writing, is prohibited in any and all official proceedings,
including legislative, judicial or administrative—where
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evidence is taken under oath. If a false or inconsistent
statement is given in an official proceeding, it constitutes
a felony if the information is so material that it “affects
the course or outcome” of the proceeding; it is a lesser
penalty if the false information does not materially affect
the course of the hearing.48
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CHAPTER 16

LAND USE
“The purposes of this chapter [the County Land Use,
Development and Management Act, commonly referred to
as ‘CLUDMA’] are to provide for the health, safety, and
welfare, and promote the prosperity, improve the morals,
peace, and good order, comfort, convenience, and aesthetics
of each county and its present and future inhabitants and
businesses, to protect the tax base, to secure economy in
government expenditures, to foster the state’s agricultural
and other industries, to protect both urban and non-urban
development, to protect and ensure access to sunlight for solar
energy devices, to provide fundamental fairness in land use
regulation, and to protect property values.” UCA § 17-27a102((1)(a).
There is no subject of county government that is more
contentious than land use. It is not uncommon in
public hearings to have large numbers of citizens who
come to protest a development project. These are
your constituents, and you want to do what is right
for them and the community. However, applicants
for development are entitled to apply for development
permits under the enacted laws of Utah and your
county and to be treated in a fair manner. It is often a
balancing act. It also requires county officials to take
off the politician’s hat and put on the statesman’s hat.
With every decision on a land use matter there will be
winners and losers. There are times when either your
constituents or real estate developers will be unhappy
with your decision; there are also times when neither
party will be happy. Nevertheless, your responsibility is
to look after the public health, safety and general welfare
of the community, adhere to the law, treat all parties
with respect, and make a well articulated and reasonable
decision. So how do you do that?
KNOW THE NOMENCLATURE
It is essential that you have some familiarity with the

various terms used in land use. The following is a basic
list of terms that
are essential for
you to understand.
General Plan
This refers to a
document that a
county adopts that
sets forth general
guidelines for
proposed future
development of
the unincorporated
land within the
county. County
zoning and land
use regulations
apply only in the
unincorporated
areas of the county,
not within municipalities.1 Planners often say it is the
“vision” for land development in the county. General
plans are usually not regulatory, only advisory in nature.
Nevertheless, developments must adhere to the principles
set forth in the plan.
Land Use Ordinance
This refers to the actual regulatory document used
in planning, zoning, development or subdivision
development.2 It is separate and apart from the general
plan. Think of the general plan as the policy and the
land use ordinance as the regulations that implement that
policy. This land use ordinance is what is referred to as
an “integrated code.” Historically, a county had both a
zoning ordinance—which set forth uses, densities, setbacks, and height regulations—as well as a subdivision
ordinance, which set forth regulations dealing with
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the configuration or layout of the development. For
example, a subdivision ordinance would address such
items as environmental standards, open space, water,
sanitary sewer, fire protection, parking, transportation,
public utilities, school capacity, snow removal,
police, parks and trails, handicap access, architecture,
landscaping, lighting, signage, accessory uses, etc. The
development of an integrated Code combined these
two historical ordinances into one. The reason this may
be important to you is because variances from zoning
regulations have very specific state statutory requirements
and are usually decided by a board of adjustment, while
subdivision regulation variances are decided by the
legislative body and are based upon criteria that the
legislative body sets by ordinance.
Zoning Map
This is a geographic map of
the planning district that
depicts land use zones and
overlays.3 While the land
use ordinance sets forth
the different types of zones
and their uses, it is the map
which places those uses in
geographic locations on the
ground, which are called
“zone districts.” A property
owner may only develop his
or her property consistent
with the zone district. There
are typically five different
types of zones districts:
agricultural, residential,
commercial, industrial, and institutional. Within each
zone district, the land use ordinance provides a “table
of uses.” This table has an exhaustive list of uses such
as single family residential, multi-family dwelling, retail
commercial, office, bed & breakfast, warehousing,
etc. This table indicates whether a use is permitted,
conditional, or prohibited in that particular zone district.
Rezone
This refers to a development application requesting that
the legislative body consider changing the current zone
district on a particular piece of property on the zoning
map to a different zone district. For example, changing
from a commercial zone district to a residential zone
district.

Conditional Use Permits
The county can require the issuance of a Conditional Use
Permit (CUP)4 where there are unique characteristics
or potential impacts on the county, surrounding
neighbors, or adjacent land uses on land that may not be
compatible in some areas or may be compatible only if
certain conditions are required that mitigate or eliminate
the detrimental impacts. Lawyers commonly refer to
conditional uses as “permitted uses,” but with conditions
which mitigate the impacts of the use on the neighboring
properties. The county may only deny a CUP where
there are no conditions that can be imposed that will
mitigate the negative effects of the use.5 You should
know that such denials are rare occurrences.
Subdivision Plats
A subdivision refers to land
that is divided, resubdivided,
or proposed to be divided
into two or more lots,
parcels, sites, units, plots, or
other division of land for the
purpose, whether immediate
or future, for offer, sale,
lease, or development.6
A subdivision plat is a
map or other graphical
representation of lands that
are laid out in parcels or
lots, and which show roads
and infrastructure, and is
prepared in accordance with
the land use ordinance.
Land cannot be sold unless it
has been legally subdivided or is a “lot of record.”
Lot of Record or Legal Non-Conforming Lot
Planning and zoning is a somewhat new mechanism
in the western frontier. Hence, there is land that has
been divided by deed which precedes any general plan,
land use ordinance or zoning map. These parcels are
generally referred to as either legal lots of record or legal
non-conforming lots (for purposes of this discussion,
the term “lot of record” will be utilized). Such lots of
record may be inconsistent with the current zone district.
Nevertheless, these lots can still be sold and transferred.
A lot of record usually has a base residential density of
one dwelling unit.
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Building Permits and Certificates of Occupancy
Once a subdivision plat has been approved and recorded
in the office of the county recorder, the owner of the
property may sell the various lots created by the plat.
The owners of those lots can apply to build a structure
consistent with the land use ordinance and zoning map
by procuring a building permit. The building permit

classification and is now inconsistent with that current
zone district, and (2) has been maintained continuously
since the time the new land use ordinance and zoning
map governing the land changed.7 A non-conforming
use may continue to exist until it is abandoned.8
Development Improvements Agreement or other
document setting forth the requirements for
infrastructure of a subdivision
Following the approval of a plat, but before building
permits can be issued, the backbone infrastructure (roads
and utilities) for a development must be completed.
The means for the county to ensure completion before
a building permit is issued is through the use of a
development improvements agreement (DIA). This
agreement sets forth all of the infrastructure necessary to
allow the issuance of building permits. As a part of the
DIA, the developer posts a bond equal to at least the costs
of the infrastructure improvements. Typically, a county
may require 110—120% of the costs so as to provide an
additional warranty on defects in the improvements. The
beneficiary of the bond is the county. If a developer fails
to construct the improvements, the county (usually the
county engineer) calls the bond and takes the proceeds
to finish the infrastructure. In the case of improvements
which are adequately constructed, the county releases
100% of the costs upon completion and final inspection
of the improvements, but retains 10—20% of the costs as
a warranty against defects for a period of two years. This
warranty ensures that once the improvements have been
dedicated to the county for ownership and maintenance,
if there is an unseen defect in workmanship, design,
or materials, the county is not responsible for the costs
associated with remedying the defect.

will require detailed construction plans showing how
the structure is to be built. The building official will
review the plans to ensure that they comply with the
International Building Code. Then throughout the
construction of the structure, a building inspector will
periodically inspect the work to ensure that it is being
built in accordance with the plans. If the inspector
finds that it does not comply, he or she may issue a stop
work order, which is lifted once the project comes back
into conformance with the construction plans. At the
conclusion of the construction, the inspector conducts a
final inspection. If the project passes the inspection, the
owner is issued a certificate of occupancy (CO). No one
may occupy any structure unless it has a CO on file with
the county.
Development Agreements
A development agreement is a legislative document which
can be used to implement a specific rezone on property.
The development agreement is a detailed regulatory
document which sets forth any conditions on the
rezone. The use of a development agreement is expressly
authorized under UCA § 17-27a-102(1)(b).
Non-Conforming Use
A non-conforming use is an historical use that (1)
legally existed on land before its current zone district

Moderate Income Housing
Moderate income housing or affordable housing that is
occupied or reserved for occupancy by households with
a gross household income less than or equal to 80% of
the median gross income for households of the same size
in the county in which the housing is located is defined
as “moderate income housing” under state law.9 The
state legislature has specifically required all counties with
populations in excess of 25,000 residents to adopt, as part
of their general plans, a moderate income housing plan
setting forth how the county intends to ensure adequate
housing options for those of lesser incomes who live
within the county.10
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Land Use Authority
This is the final decision maker for land use decisions
in the county. If it is a legislative decision (adoption
of general plan, land use ordinance, zoning map,
development agreements, and rezones), the land use
authority is the legislative body. If it is an executive
or administrative decision (subdivision plats, CUPs,
building permits), the land use authority is designated by
the legislative body by ordinance.
Appeal Authority
Executive or administrative decisions of the county
may be appealed to an appeal authority. The legislative
body of the county can designate an appeal authority
by ordinance. Generally
speaking, many counties
use a board of adjustment
to act as the appeal
authority.
Board of Adjustment
The board of adjustment
or BOA is a quasi-judicial
body appointed by the
chief executive of the
county with the advice and
consent of the legislative
body. In a traditional form
of governance, where the
board of commissioners exercises both legislative and
executive powers, the commission is the appointment
authority. The BOA is generally tasked with granting
zoning variances and hearing appeals from administrative
zoning decisions. The decision of the BOA is appealable
to district court.11
Planning Commission
The planning commission is an advisory body to the
executive (administrative actions) and the legislative
body (legislative actions). This body is empowered to
hold hearings and make recommendations on land use
issues. In some cases, the planning commission may be
delegated the power to issue CUPs and subdivision plat
approvals.
Exactions
An exaction is a condition which the county may
place on development. However, the exaction must be
roughly proportionate to the impact of the proposed

development.12 For example, the county may place a
condition on a project that a turn lane be constructed
so that vehicles can access the development without
slowing other traffic. The exaction is the turn lane. It
is mitigating an impact on the county; namely, traffic
congestion due to the project. Before it can be imposed,
however, the land use authority must make sure that (1)
there is a nexus between the exaction and the impacts of
the project, and (2) the exaction is roughly proportional
to the impacts that are caused by the project.13 On the
other hand, an illegal exaction would be requiring a
development to provide a large park to accommodate
residents outside of the development. In that case,
the county is imposing a condition that does not just
mitigate the recreational
needs created by the
development, but goes
further than that in
fulfilling recreational
needs outside of the
development.14
It is important that
you fully recognize the
distinction between
“development exactions”
and “development
incentives” (or more
commonly referred to as
“bonus density” or “incentive density”). A development
incentive is a specific program within your land use
ordinance which provides that in exchange for certain
community benefits and amenities, which are over
and above the impacts caused by the development,
the developer may be awarded increased densities and
intensity of uses for the development project. These
community benefits typically include open space (cluster
bonuses), affordable housing, and environmental
enhancements (wildlife corridors). In dealing with
incentives, it is important to use a development
agreement so that these are not confused with
development exactions.
Remember, an exaction can only be imposed to offset
the impacts of that particular development, while an
incentive is an quid pro quo exchange of community
benefits and amenities for increases in density and uses.
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Vested Rights
Where a development application is complete (meaning
that the application has sufficient information to allow
a meaningful decision on the project), the applicant is
entitled to the continued application to the proposed
development of the general plan, land use ordinance,
and zoning map that existed at the time that application
was deemed complete.15 Each county should have
a procedure set forth in their land use ordinance for
making vested rights determinations.
KNOW THE POWERS OF THE LEGISLATIVE BODY
The legislative powers include:
• Adopting a General Plan
•

Adopting a Land Use Ordinance or Integrated
Code

•

Adopting a Zoning Map

•

Adopting Amendments to the Plan, Code, and
Map

•

Approving Rezones of property

•

Approving Development Agreements

•

Making determinations as to the existence,
expansion, or modification of non-conforming
uses

•

Approving Consent Agreements (settlement of
land use disputes)

•

Making determinations of vested rights

•

Rendering interpretations of the zone district
boundaries, General Plan, Land Use Ordinance,
and Zoning Map

•

Granting subdivision variances16

KNOW THE POWERS OF THE EXECUTIVE
The executive powers include:
• Approving subdivision plats
•

Approving CUPs

•

Approving DIAs

•

Determining lots of record

•

Rendering interpretations of the general plan,
land use ordinance, and zoning map

•

Approving building permits

•

Issuing certificates of occupancy

KNOW THE ZONING PROCESS
The process and procedures for making land use decisions
should be specifically detailed in your land use ordinance
and are essential to not only providing the applicant with
due process under the Utah and US Constitutions, but
also in allowing input from the general public which may
bring to light important impacts of the development
project not addressed by planning staff. What follows is
a commonly used general format which comports with all
statutory requirements.
The General Plan
The draft plan is presented by planning staff to the
planning commission, usually in a work session.
Sometimes several work sessions are necessary to answer
the commission’s questions and ensure that the draft plan
comports with the policy directions of the commission.
Thereafter, the commission holds a public hearing to
receive public comment. The county must post notice of
the public hearing at least ten (10) calendar days before
the hearing. The commission makes a recommendation
on the plan to the legislative body. The plan is then
presented to the legislative body by planning staff, and
they discuss the plan during work sessions as well. The
legislative body then holds a public hearing to receive
additional public comment. Once again, there is a ten
(10) day notice requirement for the hearing. Thereafter,
the legislative body approves, modifies or denies the
general plan by ordinance.17
The Land Use Ordinance, Zoning Map, and Rezones
A land use ordinance, rezone, and/or zoning map are
presented to the planning commission by planning
staff in a work session. When the commission is ready,
it holds a public hearing with the required notice.
Thereafter, the commission makes a recommendation
on the ordinance, rezone, and/or map to the legislative
body. The planning staff then makes a presentation
to the legislative body usually through a series of work
sessions. The legislative body is not required to hold a
public hearing on either the ordinance, rezone, or map.
Notwithstanding such, the legislative body may hold a
public hearing if it so desires. Ultimately, the legislative
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body approves, modifies, or denies the ordinance, rezone,
and/or map. This is also done through an ordinance.18
Subdivision Plats
The approval of a subdivision plat is an executive
function of government. As such, there are no public
hearings required for plat approvals; however, some
counties prefer to have at least one public hearing for
major subdivisions. Generally speaking, although it
may be different in your county, a developer makes a
sketch plan application to the planning department. A
sketch plan is a bare bones geographic layout of the
developer’s vision for the subdivision. Planning staff may
have a series of meetings with the developer to discuss
his or her plan for the area and provide insights into
compliance with the general plan, land use ordinance,
and zoning map. The next stage of the process is the
filing of a preliminary plat application by the developer.
Staff reviews the preliminary plat with the developer in
a series of meetings. When the preliminary plat is ready,
the staff takes it to the planning
commission. The commission
reviews the preliminary plat with
staff and the developer. When
the commission is ready, it will
make a recommendation to the
chief executive of the county or his/
her designee concerning the plat
(in the event that the planning
commission has been designated as
the land use authority for approval
of plats, it is empowered to make
the final decision). Thereafter,
the chief executive officer (who
under the traditional form of
county government is the board
of commissioners), reviews the
preliminary plat with staff and the developer and
makes a decision approving, modifying, or denying the
preliminary plat. The preliminary plat approval usually
has a list of conditions which the developer is required to
satisfy prior to an approval of a final plat. Consequently,
once the preliminary plat is approved, the developer has
one year to present the chief executive with a final plat.
The chief executive may be authorized in the land use
ordinance to grant extensions. Once the chief executive
approves the final plat, the developer must record the
plat with the county recorder within a specified period
of time as set by ordinance. At the time of recording,

the developer is generally required to sign the DIA or
other document being used by the county to ensure the
adequate construction of infrastructure and provide a
bond.19 This is a general guideline of the process; check
your own ordinances to identify the processes used in
your county for subdivision approval.
Conditional Use Permit
A conditional use permit is an administrative permit that
is approved either by the planning commission or the
chief executive of the county. The approval authority
(or land use authority) is dependent upon the land use
ordinance. However, where the ordinance is silent, the
approval authority is the chief executive. In traditional
forms of county government, as noted, the chief executive
is the board of commissioners. An application for a CUP
is generally, but does not have to be, made concurrently
with a sketch plan. After various meetings between the
developer and planning staff, the developer provides a site
plan and plat map of the project. A site plan is generally
used with commercial, industrial,
or institutional projects and is a
detailed graphic which displays
the uses and configuration of
the project. The site plan and
plat map are then taken to the
planning commission. There
is no requirement for a public
hearing, but the commission
may hold such a hearing if
it so desires. Many times,
the legislative body through
the land use ordinance will
require a public hearing. If
the approval authority is the
planning commission, then it is
authorized to approve, approve
with conditions, or deny the CUP. Where the approval
authority is the chief executive, the commission provides
a recommendation to the chief executive. Thereafter,
the staff presents the CUP to the chief executive for
approval, approval with conditions, or denial. This is also
a general guideline of the process, as was presented in the
subdivision approval process above. Again, check your
own ordinances to identify the processes used in your
county for CUP approval.
Appeal Authority
State statute requires counties to have an appeal authority
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for administrative zoning decisions. Although many
jurisdictions use the BOA as the appeal authority, this
is not required. The appeal authority can be any entity
appointed as such by the legislative body. The appeal
authority may be the legislative body itself where the
county operates under either the manager/council or
mayor/council forms of government. A person grieved
by any administrative zoning decision may file an appeal
within ten (10) calendar days following the written
decision of the land use authority from which an appeal
is sought. An appeal goes to the appeal authority who
holds a public hearing on the appeal. The appellant is
allowed to present his or her case, as is the appellee land
use authority. The appellant has the burden of proof to
demonstrate to the appeal authority that the land use
authority erred. The standard of review, unless altered by
the land use ordinance, is “de novo,” meaning the appeal
authority can take evidence and make a decision without
regard to the prior decision of the land use authority. No
deference to the land use authority’s decision is given.
The appeal authority then provides a written decision to
all parties.20
KNOW THE BASICS OF LAND USE LITIGATION
The chief executive of the county controls and directs the
prosecution, defense and settlement of all lawsuits against
the county and its officers.21
Judicial Review of Land Use Decisions
Any aggrieved party may challenge a land use decision,
ordinance, or regulation of the county by filing a petition
for review of that decision in the district court within
thirty (30) days of the decision or effective date of the
decision, ordinance or regulation. The district court will
presume that the decision, ordinance, or regulation made
by the county is valid and determine only whether the
decision, ordinance or regulation is arbitrary, capricious
or illegal. However, where the review is of a legislative,
as opposed to an administrative, decision, state law
(and historically the courts) grant greater latitude
and deference to the legislative body and will uphold
their decision as not being arbitrary or capricious so
long as it is “reasonably debatable” that an objective
legislator would make the same decision under the same
circumstances.22 To conduct a review of any land use
decision, a court looks only at the record which was
before the county decision maker. This record generally
consists of the meeting minutes with any attachments
that were presented to the decision maker. An aggrieved

party may not supplement the record. Hence, it is of
the utmost importance that accurate and complete
meeting minutes are approved by the legislative body
and attested to by the county clerk. All of your land use
decisions will hang upon those minutes and the evidence
presented to you in your public meeting.23 If the county
has an optional form of government which splits out the
executive functions, it will be critical for the executive to

keep a complete file showing all of the documents that
he or she relied upon in making a land use decision. The
same is true with the appeal authority.
Enforcement Actions
Every county should have a code enforcement officer24
whose job it is to enforce the county’s laws and
regulations, to include land use regulations. Such a code
enforcement officer generally has two options under
Utah statutes: (1) he or she may issue a citation for a
violation, which is a class C misdemeanor, or (2) he or
she may seek an injunction or abatement action in court
through the county attorney.25 There is, however, a third
option which is gaining popularity in Utah; namely, the
establishment of an administrative code enforcement
program. Under such a program, a code enforcement
officer has another tool—he or she may issue a notice
of violation and ultimately seek civil fines through an
administrative law judge26 hired by the county to oversee
the program.27
Third Party Challenges
Challenges to county actions regarding land use are
not limited to the development community. Private
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citizens have the right to petition the courts to review
county decisions. They also have the right to seek direct
enforcement of county land-use regulations through
injunctions and abatement actions.28 It used to be that
such third party challenges were rare. However, with the
increase in growth within the state, third party challenges
are becoming a more common occurrence. One special
type of third-party challenge is called a “referendum,”
which subjects the legislative decisions of the land use
authority to a vote of the people.
All legislative decisions are subject to referendum.29
Thus, such things as a general plan,
land use ordinance, or zoning
map are subject to referendum. A
highly debated area of referenda
are rezones. In 2005, the Utah
Supreme Court ruled that rezones
of specific properties are legislative
actions subject to referendum.30 On
the other hand, all administrative
and executive land use decisions
(such as CUPs and subdivision
plats) are not subject to referendum.
A referendum petition must be
filed with the county clerk within
45 days of the legislative decision.
Depending upon the number of
voters who participated in the last
general election for governor within
the county, the requirement as to
the number of legal signatures that
needs to appear on the petition
ranges from 20% to 35% of the votes cast. Once the
petition is validated by the county clerk, an election will
be held. The vote is to determine whether or not the
legislative decision will be sustained or rejected. If it is
rejected, the decision is repealed, effective on the date of
the vote.31
Constitutional Takings Claims
No discussion of land use is complete without addressing
the issue of “takings.” Under both the US (5th
Amendment) and Utah (Article I, § 22) constitutions
a county may “take” private property for a public use
so long as the property owner is justly compensated.32
The original intent of the framers of our constitutions

was to ensure that fair payment is made to property
owners where the government takes physical possession
of or damages private property. However, in 1978
the US Supreme Court expanded the reach of the 5th
Amendment to include “regulatory takings.”33 Hence, if
a land use regulation goes “too far” so as to preclude the
use of one’s property for all beneficial use, it is a taking.34
The Courts have recognized two types of regulatory
takings: (1) a categorical take, where all value is
taken—this is referred to as a “wipe out”;35 and (2) a
non-categorical taking, where the reasonable investmentbacked expectations of the private
property owner are frustrated by the
county regulations.36
However, in order for a property
owner to file a legal action for a
taking, he or she has to satisfy
two legal prerequisites. First, the
taking claim must be “ripe.”37
That means that the case must be
ready for a final adjudication of
the claim. The claim, like fruit,
must have matured. In order for
a takings claim to be ripe, the
private property owner must have
filed a meaningful application
for development with the county
and proceeded to process that
application to a final county
decision. This is because the
Supreme Court has ruled that it
cannot adjudicate a takings claim
until it knows how far the regulations that are being
challenged go in restricting the use of the property.38 The
second prerequisite to filing a takings claim is to know
what exactly is being taken. A private property owner
must have a vested development right to a particular use,
density and project configuration on the property.39 Utah
law has defined vested development rights.40 In essence,
in order to have a vested right in the State of Utah, you
must have made a complete application for development
that complies with the then existing general plan, land
use ordinance and zoning map.41
Takings claims are brought under 42 USC § 1983 as
civil rights actions in either state or federal court. If
the private property owner establishes a taking of his
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16.

or her property, they are entitled to just compensation
and attorney fees. Notwithstanding threats from the
development community that the county must approve
their development or they will sue the county for a
“taking,” developers have rarely prevailed on such claims
in either state or federal court.

17.
18.
19.
20.
21.
22.

Consequently, private property owners have begun to
use the Property Rights Ombudsman Act (the “Act”)
to challenge county actions (see chapter 23 regarding
Eminent Domain).42 The act provides that private
property owners who feel that the government has
taken their property can file a complaint with the Utah
property rights ombudsman to arbitrate the dispute with
the government entity—in this case, the county. The
parties can pick from a list of arbitrators or can choose
one not on the list that is agreeable to both sides. The
arbitration is non-binding but proceeds as a regular court
proceeding with discovery and a hearing with witnesses
and evidence. The arbitrator’s decision is non-binding
so long as the losing party appeals the decision to the
district court for a “de novo” review within thirty (30)
days. If no party appeals, then the arbitration becomes
binding after thirty (30) days. The arbitration process,
much like the judicial process, is time-consuming and
very expensive. Binding arbitration is non-appealable so
if you agree to such a proceeding, understand that it will
be the final decision on the matter.
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CHAPTER 17

CIVIL LAWSUITS AND LIABILITY
It would be rare for a local government official to get
very far in his or her political career without experiencing
litigation, often naming the official as a defendant. As
distressing as this will seem at the time, the law has
established processes and responsibilities to deal with
such difficult matters and which, in most cases, provide
defense and protection for county officials and employees
acting in their official capacities. Lawsuits may take a
variety of forms and deal with a number of different
subjects, such as government
duties and powers as well as
other political issues; contract
performance and payment;
tort actions, such as simple
slip-and-fall or auto accidents;
civil rights lawsuits, including
First Amendment matters and
jail litigation; lawsuits from
current and former employees
regarding employment status or
discrimination; suits brought
by property owners alleging the
county’s taking or harming of
private property without just
compensation; and various
matters related to tax assessing
and collecting. In addition,
the county will often bring civil
lawsuits itself to recover monies
due, enforce planning and
zoning and similar regulations,
define intergovernmental
relationships, compel contract
performance, or condemn property through eminent
domain proceedings.
This chapter will discuss the relationship between the
county attorney and other county officials in matters of

civil litigation and will also explain the workings of the
Governmental Immunity Act and the extent to which it
protects individual county officers and employees from
personal liability—when they are doing their county
job. Lastly, this chapter will address the function of risk
management and private insurance in county liability
issues.
CONTROLLING AND DIRECTING LITIGATION
The elected county attorney
has a variety of responsibilities
regarding the prosecution of
criminal actions within the
county; in addition, he or
she is also tasked with the
responsibility of representing
the county in civil litigation
and similar legal matters.1 The
county attorney is responsible
for defending all actions
brought against the county;
prosecuting actions to recover
debts, fines, forfeitures or other
money due to the county;
providing written legal advice
to county officials; and serving
as the legal advisor to the
county generally. In addition,
the county attorney may
sometimes be asked to provide
legal assistance to the State of
Utah, when requested by the
attorney general, and “when it
does not conflict with other official duties.”2
Attorney/Client Relationship
Significant issues often arise in public sector attorney/
client relationships—that being the sometimes difficult
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question of who is the county attorney’s client? This is
an important issue because an attorney owes to his or
her client certain specific duties which are established
both by law and by the attorney’s ethical responsibilities.
For instance, an attorney is required to represent the
client competently, abide by the client’s decisions, be
diligent and prompt in representing the client, keep the
client informed, maintain client confidences, and avoid
conflicts of interests between two clients.3
With that as
background,
what happens in
circumstances where
one county elected
official’s legal interests
and desires may differ
from those of another
county elected official?
What happens when an
individual county officer
is accused of some kind
of civil misconduct,
such as sexual
discrimination against
an employee? Lastly,
what happens when the
attorney disagrees with a county official’s decision or legal
position? In any of the above circumstances, a county
employee may not know the extent to which the county
attorney is serving as “my attorney” and is required to
represent “my interests” and abide by “my decisions.”
This matter is definitively settled by reference to the
Utah Rules of Professional Conduct, which bind a
lawyer’s attorney/client responsibilities to certain specific
standards, and also to an important decision of the Utah
Supreme Court: Salt Lake County Commission v. Salt
Lake County Attorney, 989 P.2d 899 (Utah 1999) (the
“Short decision”).
Relying on the provisions of Rule 1.13 of the Rules of
Professional Conduct, the Supreme Court in the Short
decision held that an elected county attorney’s “client”
for all aspects of the attorney/client relationship, is
considered to be the “county,” as an organization. In
this regard, the county attorney does not represent
individual county officers or employees, including the
board of county commissioners either individually or

as an entity, and all the professional responsibilities
binding on a lawyer’s interaction with a client are due
and provided to the county as an organization. Second,
an elected county attorney is obligated to follow his
“client’s” instructions as those instructions are given
through the client’s authorized agents. In the case of
counties, those authorized agents are the county’s elected
officials and other managers, to the extent that they are
acting within their statutory powers and duties. Third,
because of his or her elected position and statutory
status, a county attorney cannot be supplanted by the
county commission hiring outside counsel except in
those limited circumstances in which the county attorney
refuses to act, is incapacitated or otherwise unavailable,
or when he or she has a disqualifying conflict of interest.
The county commission cannot hire outside counsel to
advise it simply because it disagrees with the county’s
elected attorney.4
To summarize the foregoing, the county attorney’s
client is the county, not any individual county officer
or employee, and the attorney is bound to follow the
instructions of—and provide legal services through—
county officers and managers acting within the scope
of their legal authority. Thankfully, serious conflicts
between the elected county attorney and other county
officials are not that common and can often be resolved
through amicable discussion and agreement. When they
cannot, recourse to settle differences may be available
through the attorney general, the Utah Bar, or the courts.
Perhaps based on the Supreme Court’s decision in the
Short decision, the legislature has adopted laws which
provide that an elected county executive may appoint
an attorney to specifically advise and represent the
executive—this attorney may not perform any of the
statutory functions of the county attorney, except in
cases of a conflict of interest. In addition, the legislative
body of a county which has adopted the county
executive/council optional form of county government
may likewise appoint its own legal counsel.5 There is
no equivalent statute which permits the appointment of
personal legal counsel by county commissions.
After all the foregoing, who actually has the legal
authority to make decisions and speak on behalf of “the
county client” in civil litigation where the county is
a party? As a general rule, this is an executive branch
function which is exercised by the county manager,

171

executive or mayor in a separation of powers optional
form of government or by the county commission in
a traditional form of county government. As needed,
the county commission or executive may, with the
recommendation and agreement of the county attorney,
employ outside counsel to represent the county or
individual county officers or employees in lawsuits. In
some cases where a lawsuit or other action is brought
or pursued by some other county elected official, board
or entity instead of the commission, pursuant to that
person’s or entity’s statutory duties, that other officer or
entity has the responsibility and authority to control and
direct that particular litigation.6 An example might be
litigation regarding the property tax system brought by
the county assessor or by the board of equalization.

strategy; this is defined as refering to a meeting in which
different options, possibilities or courses of action are
discussed, along with their likely outcomes; the attorney
makes recommendations or suggestions regarding
potential actions; and the county commission or other
body weighs, discusses and decides on those courses of
action. In addition to litigation in traditional judicial
courts, this Open Meetings Act exception also applies
to quasi-judicial litigation and administrative hearings
which have procedures and features similar to traditional
litigation in a judicial setting. This would include
hearings before a boundary commission, planning
commission, or board of adjustment; and before state
agencies, such as the tax commission.13

In addition, the county commission or county executive
has the statutory authority to review and either approve
or disapprove the payment of claims filed against the
county.7 Claims must be filed in writing, and claims
regarding liability are forwarded to the county attorney
for his or her recommendation; claims requesting
payment for goods or services are forwarded to the
county auditor for review and recommendation.8 If the
commission or executive rejects the request, the claimant
may bring action in district court within one year after
the claim is first rejected9 (except in some federal civil
rights claims and contract disputes, where the deadline
may be extended to up to four years). County officers
and employees are prohibited from advocating for
the payment of a claim against the county, except for
one arising out of their own services. An officer may,
however, forward a claim to the commission or executive
with his or her recommendation regarding payment.10
Attorney/Client Privilege and Closed Meetings
The law recognizes, in a number of different sources,
that an attorney’s client has certain rights that protect
attorney/client communications from disclosure to other
persons.11 In the context of county government, this is
reflected in the Open and Public Meetings Act, which
establishes that a county commission, council or other
group may meet with its legal counsel to discuss litigation
without having adversaries, media, the public or other
third parties present. The litigation exception to the rule
of openness in government meetings covers both current
litigation as well as that which is likely to be filed in the
near future.12 In order to be closed under this law, the
meeting content must be limited to discussing litigation

When the county attorney meets with the county
commission, executive, council members or other officers
and managers, care must be taken to minimize the
number of persons present in order to retain attorney/
client confidentiality and privileges under the open
meetings law, the Rules of Evidence, and the Rules of
Civil Procedure regarding litigation discovery. When
considering who should be present, the following groups
of persons may attend: the county’s “control group”
may be present, meaning those persons who are in a
position to control or take substantial part in litigation
decisions; other county employees may be present
if they are doing so within the scope of their regular
county duties and are under the orders of their superiors
to appear; other third parties may be present when
necessary to enable to the county attorney to provide
adequate legal advice to the county; and third persons
may also attend when needed to provide information
to the county attorney which is not already known by
or available from members of the county control group.
In addition, the information provided, discussions had,
and advice given must be rendered in confidence and
remain confidential, and further must be used to procure
legal advice. Lastly, a discussion must be limited solely
to a strategy session—with giving and discussing legal
advice—without considering other matters such as public
policy, administrative issues, or political issues.14
GOVERNMENTAL IMMUNITY ACT
In old England persons were not permitted to bring
a lawsuit against the crown for damages or injury
based on the notion that “the King can do no wrong.”
This doctrine, known as sovereign immunity, has
continued in American jurisprudence and is adopted
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both in the common law and statute. In Utah, the
applicable provisions of state statute are found in the
Governmental Immunity Act, a law which establishes
circumstances under which litigants are either permitted
to or prohibited from suing the government, including
counties.15

defines a government “employee” to include elected
officials and governing bodies, officers, employees and
servants, trustees and commissioners—whether those
persons receive compensation or not. Volunteers, under
certain circumstances, are considered employees for the
application of governmental immunity.17 Lastly, the act
has attempted to foreclose further court definition of

The breadth
and effect of the
Governmental
Immunity Act has
been the subject
of numerous
lawsuits in the
courts, as well
as considerable
revision and
amendment in
the legislature.
One of the causes
for this continual
review arises out
of an inevitable
tension between
the concept
of sovereign
immunity and the
rights, supported
by the courts
and the Constitution, which permit people open access
to the courts and to litigation to resolve disputes and
recover their damages. Another source of controversy
comes from the fact that the courts often limit the
state’s or a local government’s immunity to matters
which are considered “core governmental functions”
such as police or fire protection, compared to other lessessential activities which are not traditionally performed
by governments—such as operating golf courses or
swimming pools. One further matter of controversy
relates to whether and to what extent sovereign immunity
also extends to government employees and volunteers.
The Utah Governmental Immunity Act was amended
in 2008 to address some of these issues. For instance,
the statute specifically states that all waivers and
retentions of governmental immunity “apply to all
functions of government, no matter how labeled” and
to “all claims against government entities or against
their employees or agents.”16 The statute specifically

“core governmental functions,” as compared to peripheral
activities, by defining “government function” to include
any “activity, undertaking, or operation performed by
a department, agency, employee, agent, or officer of a
governmental entity,” including a government entity’s
failure to perform an act.18
The main thrust of the act or its general rule is that Utah
state and local government entities, and their officials and
employees, are immune from being sued for any injury
that results from a governmental function. Thereafter the
act sets out an extensive list of circumstances under which
this general immunity is waived (that is, a person can sue
the state or local government) and circumstances under
which the immunity is not waived (that is, a person may
not sue the government).19
Immunity is waived and lawsuits may be brought
either to recover or to quiet title to real or personal
property, to define contractual obligations, to foreclose

173

mortgages, in response to any negligent destruction or
damage of property while it was in the possession of
the government, for any taking of or damage to private
property without just compensation, for attorney’s
fees where the law awards them, for public employees
complaining of whistleblower retaliation, regarding any
land use regulation that imposes a substantial burden on
the free exercise of religion, and based on injuries caused
by defective, unsafe, or dangerous highways, sidewalks,
tunnels, bridges, public buildings, dams, and other
structures.20 Further, governmental immunity is waived
“as to any injury proximately caused by a negligent act or
omission of an employee.”21
On the other hand,
governmental
immunity is not
waived and a lawsuit
may not be brought
for injuries arising
out of any latent
dangerous or latent
defective condition of
roads, tunnels, public buildings and other structures; for
the exercise or failure to exercise a discretionary function;
for criminal and quasi-criminal activity such as assault,
false arrest or imprisonment, malicious prosecution,
trespass, libel and slander, interference with contracts,
or violation of civil rights; for issuing or denying any
permit, license or certificate; regarding a failure to make
an inspection; for instituting a prosecution; based on
an employee’s misrepresentation; for riots or other
unlawful assemblies or public demonstrations; for
collection and assessment of taxes; regarding national
guard activities; for prison or jail incarceration; for
natural conditions on publicly owned or controlled lands;
regarding management of floods, earthquakes or natural
disasters; for the operation of flood or storm systems;
for the operation of an emergency vehicle (within
statutory requirements); based on public safety activities
such as emergency medical assistance, firefighting,
handling hazardous material, emergency evacuations,
or transporting injured persons; for emergencies related
to dams or reservoirs; and for unauthorized access to
government records.22 In addition, other different
specific statutory rules apply to litigation brought alleging
that a government entity has taken or damaged private
property for public uses without just compensation and
for attorney’s fees under GRAMA.23

The provisions, limitations, and protections of the
Governmental Immunity Act also extend to government
employees and the law provides that litigation under
the act is an exclusive remedy against any government
employee for allegations of employee misconduct
occurring within the scope of employment or under the
color of authority.24 This means that a claimant may
not sue a county officer or employee for county-related
misconduct or injury except by using the Governmental
Immunity Act. This leads to the general rule that the
state or local government is required by law to defend
and indemnify a public official, employee or volunteer
who is the subject of civil litigation arising out of
the county job. This protection applies to litigation
arising out of acts or omissions which occur during
the performance of the employee’s duties, within the
scope of his or her employment, or under the color of
government authority.25 There are exceptions to this
defense indemnification: the government is not required
to defend an employee when the alleged injury or damage
resulted from the employee’s fraud, willful negligence,
or driving under the influence. Further, defense and
indemnification may be denied an employee when he
or she fails to promptly notify the government of a
lawsuit, fails to cooperate in the defense of that lawsuit,
or commits willful perjury regarding any material issue
during litigation.26
In order to bring a lawsuit against a county, a claimant
is first required to file a written notice of claim before
maintaining an action. The notice of claim must set
forth the facts, the nature of the claim asserted, the
damages incurred by the claimant, and the name of the
county employee where applicable; it must be signed
by the claimant or the claimant’s attorney and delivered
to the county clerk. The failure to follow any of these
procedural requirements will result in the claim being
dismissed.27 Such a claim must be filed within one year
after the damage or injury, and the county has 60 days
after the notice is received to respond. After the county
denies the claim or 60 days has passed, the claimant has
one year in which to file a lawsuit in district court.28
Lastly, a claimant is required to file an undertaking, of
at least $300, which guarantees the plaintiff’s payment
of court costs incurred by the county if the claimant
fails to prosecute the action or recover a judgment.29
Counties are lawfully permitted to compromise or
settle claims; settlement must be approved by the
county commissioners or the executive and the claim
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paid immediately, unless the county has insufficient
funds during the current fiscal year, in which case the
settlement, claim or award may be paid off in no more
than 10 annual installments.30 A governmental entity
or employee is immune from any judgment award that
includes exemplary or punitive damages.31

size of the organization, even the smallest county faces
risks on a daily basis that have the potential to create
significant monetary and political costs. For these
reasons, each county must carefully consider and manage
its risks.

The Governmental Immunity Act sets certain limitations
on the amount a litigant may be awarded against a
government entity—these are usually referred to as
“caps.” Under current law (which changes bi-annually)
the cap for personal injury is $620,700, it is $248,300
for property damage, and is $2,126,000 million dollars
for the aggregate amount of individual awards in a single
occurrence. These damage caps do not apply in litigation
for a claim that property has been taken or damaged
without just compensation. By statute, the caps are
adjusted by the state in each even-numbered year based
on the changes in the Consumer Price Index.32

Exposure to Loss: The first element to managing risk
is identifying potential risk exposures. Risk exposures
are those activities or incidents that create liability and
the potential for loss. Thus, when identifying exposures,
both the types (what kind of event) and magnitude (how
much could the event cost) of loss need to be discovered
and understood. Since managing a county is not a new
endeavor, most of the exposures are already well known
and understood. The most common exposures include
the following:
• Workers’ compensation—claims from county
employees for on-the-job injuries—this is
typically the most costly and frequent type of
claim filed against a county.

Many of the procedures and limitations in state law
(the Governmental Immunity Act) do not apply or
may be modified for litigation brought in federal court.
As mentioned, the usual one-year deadline following
rejection of a notice of claim does not apply; indeed, a
litigant in federal court is not required to file a notice
of claim at all. There are no caps on damages in federal
court. Lastly, while the government is immune from
punitive damages, a government employee is not.
INSURANCE AND RISK MANAGEMENT
Counties, like most governmental entities, assume and
create significant risks due to their very nature. Indeed,
many of the functions performed by counties are
delegated to them by statute because they require legal
enforceability or they are too risky to be performed by the
private sector. These activities include law enforcement
and incarceration, management of public health issues
such as epidemics, dealing with natural disasters, and
establishing building codes and standards, to name a few.
These risks, and society’s need to have these functions
performed in a manner that serves the entire populace,
form the rationale for governmental immunity. However,
aside from these extraordinary risks, counties also face
risks that are common to any large business or other
organization such as employee negligence, intentional
misconduct, and violations of employment law. Though
the scope and complexity of risk may increase with the
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•

General liability—this includes claims such
as the negligent maintenance of sidewalks
and roads, defects in park swings and other
equipment, and damage or loss of personal
property under the county’s care, custody, and
control.

•

Auto liability—any at-fault accident involving
vehicles licensed to travel on public roads.

•

Civil rights violations—false arrest, excessive
force by law enforcement officers, jail litigation,
the violation of constitutional guarantees,
and other violations of an individual’s rights
guaranteed by law.

•

Employment liability—including violations

robust, are only as effective as the support they
receive from top management. If leadership
is not genuinely interested in the safety of the
employees—and the public—a loss control
program is doomed to achieve only minimal
benefits. Remember, it is always better and less
expensive to prevent an accident than to prevail
in court.

of federal employment laws such as FMLA,
FLSA, and ADA; contract violations including
those involving employee benefits or union
agreements; and civil service or merit issues.
•

OSHA violations—Utah OSHA does not have
the right to issue monetary penalties against
governmental entities, but the office has the
authority to shut down an operation until safety
compliance is reached.

•

Disasters—Disaster situations often require
governments to make decisions that directly
or indirectly harm a few individuals to benefit
the many. There are specific protections in the
governmental immunity act for disasters but
those protections may not apply to all situations.

•

Property losses—Every county has property,
equipment and buildings that are susceptible to
loss from fire, earthquake, wind, and water.

•

Insurance Management—Since there is no way
to avoid every accident or other loss, some form
of financial backing needs to be in place to pay
claims. That backing comes through insurance,
a self-insurance plan, or some combination
of both. Regardless of which approach is
chosen, an insurance program requires careful
management to ensure that the identified
exposures are addressed and adequately funded
or covered under an insurance policy.

•

Claims Management—Every claim, whether
it is for an employee’s broken leg or earthquake
damage to a county building, needs to be
managed. Most counties either send claims
to their insurance carrier or hire a professional
management company to perform the day-today processing. However, even claims that are
handled outside of the county require some level
of county interaction with the claimant and the
insurance adjuster to gather facts and to make
sure that service standards are met.

•

Contractual Risk Transfer—Many county
operations such as street construction and
maintenance, public health, and garbage
disposal are contracted out to private companies.
These contracts should contain defense,
indemnification, and insurance requirements
that transfer the risk of loss away from the
county to the private contractor’s insurer.
Defining the risk transfer terms for the contract
and making sure that the insurance requirements
are met throughout the life of a contract takes
both time and a skilled knowledge of insurance
language and policy forms.

The exposures in this list were identified through long
experience, and management techniques have been
developed to deal with them. Other exposures may
arise due to happenstance, the offering of a new service
or activity type, or by changes to statutory or common
law. County officers need to be alert to changes in their
operating and legal environment in order to identify and
mitigate new risk exposure.
Risk management functions
To address these exposures, a good risk management
program involves activities designed to both prevent
losses and to deal with losses that have already occurred.
These activities lead to four basic risk management
functions for a county:
• Loss Control—A good risk management
program will include activities and resources
designed to prevent losses from happening in
the first place. Loss prevention activities should
address all kinds of losses with targeted emphasis
on the most severe problems, based on either
frequency of occurrence or the amount paid for
each loss. Loss control activities undertaken by
a county include but are not limited to safety
inspections, training on safety and liability issues,
hazard reporting procedures, and a process
for identifying potential problems from new
activities. Loss control programs, no matter how

Risk Management Methods/Approaches
There are currently two ways in which the risk functions
are carried out in counties around the state. Most
counties belong to the Utah Counties Indemnity Pool
(UCIP), an organization that performs most of the risk
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management functions on behalf of its members. The
pool provides insurance coverages through a combination
of both a shared cost self-insurance pool and commercial
insurance policies. In 2004, UCIP expanded their
insurance offering by developing a workers’ compensation
program that includes safety and loss control services for
participants.
Two counties, Summit and Salt Lake, operate internal
risk management programs utilizing professional staff
members to perform all of the risk functions. These
counties utilize a combination of self-insurance and
commercial insurance policies. Self-insurance simply
means that the county pays all or some of its losses
through internal funding mechanisms. The level of selfinsurance is based on the county’s fiscal resources and
tolerance for risk. To augment their internal resources,
Summit and Salt Lake counties engage insurance brokers
and consultants who negotiate insurance coverages and
provide advice on emerging risk issues.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

For any county, risk management presents several
complex issues that require consideration and
careful attention to the changing insurance and legal
environment. Fortunately, there are resources available
to assist counties with risk management questions. First,
public entity risk managers are usually eager to provide
advice and anecdotal recommendations on issues they
have dealt with. Second, the Public Risk Management
Association or PRIMA, a national organization of public
entity risk managers, offers several valuable resources for
learning government risk techniques and sharing ideas
and concerns. PRIMA members have opportunities to
send questions to a list server giving access to hundreds of
risk managers. The PRIMA website offers many sample
documents and presentations from past meetings and
conferences on public risk topics.
(Endnotes)
1
2
3
4
5
6
7
8
9

§ 17-18-1(2)
§§ 17-18-1(7); 17-18-1(1)(a)(iii); and 17-18-2
Utah Rules of Professional Conduct, rules 1.1, 1.2, 1.3,
1.4, 1.6 and 1.7
Salt Lake Co. Comm. v. SLCo. Atty, 989 P.2d 899
(Utah 1999)
§ 17-15-27
§ 17-53-315
§ 17-50-401
§ 17-50-401(4)
§ 17-50-403

177

§ 17-50-406
Utah Rules of Evidence, rule 504(b); Utah Rules of
Civil Procedure, rule 26(b)(3); § 78B-1-137
§ 52-4-205
Kearns-Tribune Corp. v. Salt Lake County Comm’n, 28
P.3d 686 (2002)
Upjohn v. United States, 449 U.S. 383 (1981)
§§ 63G-7-101, et. seq.
§ 63G-7-101(2)
§ 63G-7-102(2)
§ 63G-7-102(4)
§ 63G-7-201
§§ 63G-7-301(1), (2), (3)(a)
§ 63G-7-301(4)
§§ 63G-7-301(3)(b) & (5)
§ 63G-7-302
§ 63G-7-202(3)
§ 63G-7-202(4)
§§ 63G-7-202(3)(c); 63G-7-902
§ 63G-7-401
§§ 63G-7-402; 63G-7-403; 63G-7-501
§ 63G-7-601
§ 63G-7-602, and 702
§ 63G-7-603
§ 63G-7-604

CHAPTER 18

OPTIONAL FORMS OF
COUNTY GOVERNMENT
Utah law recognizes two different processes by which a
county may change to an optional form of government
from the basic or default governing body consisting
of three county commissioners. One process focuses
primarily on changing the structure of the governing
body from three county commissioners to either a
separation-of-powers format or an expanded number of
county commissioners. The other optional forms process
addresses not only the nature of the county governing
body, but also the county’s structure, powers, and
relationship with municipalities.
Both types of changes are electoral processes which are
initiated either by petitioners or by resolution by the
county’s governing body. The process for making these
changes is set out in state statute.
FORMS OF COUNTY GOVERNMENT
The statutory scheme regarding changes in the “form”
of county government refers to an optional plan which
changes the county governing body from a three person
county commission to either an expanded
county commission or to a separation-ofpowers form of government in which the
county legislative body and the county
executive—either elected or appointed—is
established. As mentioned earlier in this
handbook, the standard or “default” form
of county government is a three-member
county commission,1 and any reference in
state law or in this handbook to the county
legislative body, county council, county
executive, or county administrator all refer
to the board of county commissioners in the standard
form of government.2
The process for adopting a change in the form of a
county governing body includes a number of steps:

initiation by petition or resolution; election by the
voters; an independent study committee preparing a
proposed new form of government; a second petition or
resolution; and finally a second election proceeding. This
process is used to choose one of several different forms of
government: a three-member county commission form;
an expanded county commission, consisting of five to
seven county commissioners; a county council with an
elected county executive form; or a county council with
an appointed county manager.
The process is begun with either a resolution adopted
by the existing county commission or county council
or upon the circulation and presentation of a citizens’
petition signed by registered voters of the county.3 With
a citizen initiation process, a petition is circulated which
requests the county form a study committee; it must be
signed by at least 10 percent of the county’s registered
voters, designating five petition sponsors and filed with
the county clerk.4 The county clerk then has 30 days to
determine if the petition is legally sufficient; if so, the

clerk certifies the petition to the county commission
or council. If the petition is not legally sufficient, the
clerk notifies the petition sponsor, who then has an
opportunity to amend or supplement the petition and
re-file it within 20 days after the original rejection date.5
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This initial petition does not actually generate a change
in form of government; it only initiates an election
process in which the county voters are asked whether to
appoint a “study committee” to consider and recommend
a change in the form of the county’s government. This
election is held at the next special election day.6
If the election question passes, the county is required
to form a study committee by following certain specific
statutory procedures. The first step is to call together
an ad hoc appointment council whose job is to officially
designate the members of the study committee. This
appointment council is a group of persons consisting of a
county resident who is designated by majority vote of all
state senators and representatives whose districts include
any part of the county; a county resident designated by
the county commission or council; a county resident
designated by the petition sponsors; and two other
county residents designated by majority vote of the
first three members of the appointment council. These
five persons then must meet within certain statutory
deadlines to fulfill their statutory responsibility to form
a study committee to determine whether to change
the form of government, and if so, to recommend a
specific form. This “study committee” consists of 7 to
11 members, who are county registered voters, do not
hold public office or employment, and are “broadly
representative” of the county.7
The county is responsible to provide suitable meeting
facilities and other resources to the study committee,
including secretarial and other staff services, and
adequate funding for hiring independent legal counsel
and other professional consultants.8 Study committee
members serve without compensation but may receive
reimbursement for necessary expenses. The committee
adopts its own rules for organization and procedure;
may establish advisory boards or subcommittees; and
may request the assistance and advice of state or county
agencies.9
The county study committee is empowered to look
into the existing form of county government and
compare it with other forms available under state law.
The committee is to decide whether local government
administration “could be strengthened, made more clearly
responsive or accountable to the people, or significantly
improved in the interest of economy and efficiency.”10 In
performing its work, the committee is directed to hold

periodic public hearings, though no specific schedule
is mandated.11 Within one year after it is created, the
study committee is required to file a written report of
recommendations and findings, which shall include
a study committee recommendation as to whether
county government should be changed at all, and, if it
recommends a change, to submit a complete detailed
draft of an optional plan. Finally, the study committee is
required to conduct additional public hearings (again, no
particular schedule or number of hearings is mandated)
if the committee’s recommendation is to change the form
of county government.12
Once a plan has been prepared by a study committee,
it must be submitted to the county attorney for review.
The attorney’s written report regarding the proposed
plan must be returned, in writing, within 45 days. The
county attorney is tasked with the responsibility to
determine whether the study committee’s optional plan
would result in the violation of any applicable statutory
or constitutional provisions. In this review, the attorney
is required to identify specific statutes or constitutional
provisions that would be violated, as well as identifying
each particular provision or feature of the plan that
is unlawful. If the plan contains provisions that are
unlawful, in the attorney’s opinion, he or she is then
required to determine whether those plan features are
so integral to the proposed optional plan that changing
or eliminating them might have affected the study
committee’s decision. The attorney is further obligated
to recommend ways in which the proposed optional
plan could be changed to avoid violating statutory or
constitutional provisions.13
In examining the proposed optional plan, if the attorney
finds that provisions of the plan cannot be reasonably
modified to cure legal problems, or are so integral to the
overall optional plan that changing them would affect the
study committee’s decision, the plan is rejected and may
not be used to initiate any further change in government
proceedings. However, the study committee has the legal
authority to reexamine its proposal, modify it in ways to
meet any of the county attorney’s objections, and then
resubmit it for further proceedings.14
After the county attorney’s review of the plan and
statement as to legal form,15 the county clerk is
permitted, but not required, to prepare a voter
information pamphlet designed to inform the public
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about the proposed optional plan of government. In
doing so, the clerk is required to allow both proponents
and opponents of the proposed plan to provide written
statements in the pamphlet, and the clerk is also directed
to use the guidelines regarding voter information
pamphlets in the election code.16

commission form, executive-council form, and councilmanager form.

An election regarding the proposed plan is not
mandatory at this point; again, the election to actually
change the county’s government proceeds only if the
county commission or council adopts a resolution placing
the matter on the ballot, or if county registered voters
file a petition which meets the statutory requirements to
initiate an election process.17 If a resolution is adopted
or a petition filed, an
election to actually
change the form of
county government is
held at the next regular
general or municipal
election date that is at
least two months away.
In preparing for the
election, the county clerk
is obligated to publish
the entire text of the
proposed optional plan
in a newspaper and to
otherwise make copies
of the plan available to
those requesting it. A
ballot form is prepared
which asks whether the
county shall adopt the alternate form of government
which has been described in the optional plan and
recommended by the study committee.18 If the proposal
passes, then county elected officials, as specified in the
new plan, shall be elected at the next regular general
election (November in even-numbered years) following
approval of the optional plan.19 The new form of
government then goes into effect on the date specified in
the plan, but not before the first day of January following
the election of new county officials.20
CONTENT AND FORMS OF OPTIONAL PLANS
When a study committee prepares a new optional plan of
county government, it is required to choose among four
different specific forms of government, set out by statute.
These are the county commission form, expanded county

The county commission form of government consists
of three elected county commissioners who exercise
the powers and perform the obligations of both the
legislative branch and executive branch. Except as
provided otherwise in the optional plan, the county
commissioners’ term of office is four years, terms are
staggered, and county commissioners are elected at
large. When running for election, if two or more county
commission terms are open, the respective seats shall be
designated as commission seat “A” and commission seat
“B.”21
An expanded county
commission form of
government also elects
county commissioners
who hold both
legislative and executive
authority. In this form
of government, however,
the commission consists
of either five or seven
commissioners. Again,
the term of office is
four years, terms are
staggered, and during
election years, particular
commission seats are
labeled “A,” “B,” and so
forth, as needed.22
In the executive/council form of county government,
county authority is split between an elected county
council, which exercises the county’s legislative authority,
and an elected county executive, who exercises executive
branch powers. The optional plan provides for the
qualifications, timing and manner of election, terms
of office, and compensation of these elected officials.
This is a true separation-of-powers form of government
in which all county legislative powers (equivalent to
the powers of congress or the state legislature) are
exercised by the county council and all county executive
powers (analogous to the authority of the president
or governor, but specifically excluding those executive
branch responsibilities vested by statute in the other
elected county officials) fall within the authority of an
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elected county executive. In order to reduce confusion,
state statute provides that any reference in statute to
the powers, duties, or authority of a county “governing
body,” “board of county commissioners,” or other
reference to county government should be interpreted
to refer to the county council, in respect to legislative
functions, and to the county executive, with respect to
executive powers.23
Lastly, a study committee may recommend the adoption
of a council-manager form of county government in
which legislative powers are exercised by an elected
county council, while an appointed county manager
serves as the administrative head of county government.
The county manager is appointed by and serves at the
pleasure of the county council; he or she exercises all
the powers and duties of an elected county executive
except an appointed manager may not veto ordinances
or other council action, and the manager’s authority
and responsibility may be subject to other limitations as
provided by ordinances adopted by the county legislative
body. Otherwise, like the executive-council form of
government, powers and duties of a legislative nature are
vested in the county council, and executive powers and
duties are vested in the county manager. This form of
government also includes a significant statutory mandate
that members of the county council are prohibited from
influencing or coercing the county manager regarding the
appointment or removal of employees or the purchasing
of county goods and supplies. A county council member
who violates this prohibition shall forfeit his or her office.
Notwithstanding these prohibitions, the council is not
prohibited “while in open session from fully and freely
discussing with or suggesting to the manager anything
pertaining to county affairs or the interests of the county.”
Other governing affairs and features of an optional plan
are explained by statute, which sets certain options and
limitations regarding the nature and structure of an
optional form of county government.24
In addition to selecting one of the four specific optional
plans explained above, the study committee may also
include detailed provisions regarding the election
or appointment of other county officers, including
retaining, eliminating, or combining existing county
elected offices. If a statutory office is eliminated, the
optional plan must explain which county department
or division is responsible for performing the statutory
duties of the eliminated elected office.25 Further,

the plan needs to address the continuity of existing
ordinances or regulations, as well as pending legislative,
and administrative or judicial proceedings. Any specific
budget issues may be addressed in the plan; the plan
may provide that either the elected county auditor or the
county executive may serve as the county budget officer
(after 2015, the plan must provide that the Executive is
the county budget officer) and also may provide that the
county executive role includes the authority to prepare
and present an overall proposed county budget to the
county legislative body for final adoption.26
In addressing the election of executive and legislative
officers, the proposed optional plan must specify the
number of county council members, which is an odd
number from three to nine; specify whether council
members are elected from districts, at large, or by a
combination of both; and set out council member
qualifications and terms, providing for staggering terms,
and procedures for filling vacancies. The plan shall
also set out the initial compensation of new county
officials and establish procedures for changing that
compensation.27
Specific limitations appear which prohibit an optional
plan from including any provisions which are
inconsistent with or prohibited by the Utah Constitution
or by any statute.28 Specifically, an optional plan may not
include provisions regarding the non-partisan election of
county officials, may not impose a term limit, and may
not provide for county official recall elections.29 Once
adopted and put in place, an optional plan of county
government may be amended by the new governing body,
but only within certain limits. Any amendment to the
optional plan, after it is in effect, requires an affirmative
vote of at least two-thirds of the county legislative body.
Certain changes in an optional plan may not be effected
by the county council or commission but only by an
election of the voters. These include any change in the
size or makeup of the legislative body, any redistribution
of powers between the executive and legislative branches,
or any change in status of the county executive or
legislative body from full-time to part-time or vice versa.30
STRUCTUAL FORMS OF COUNTY
GOVERNMENT—CITY AND COUNTY
CONSOLIDATION
In the 1970s considerable interest arose over the potential
for consolidating city and county government in Utah

181

and the legislature adopted a comprehensive statutory
plan which permitted city-county consolidation in
a number of different forms, by citizen petition and
popular election. The procedures for adopting a citycounty consolidation government are the same as for
changing the form of the governing body—that is,
petition, election, study committee, petition, and final
election as explained above.31 Three forms of city-county
consolidation are permitted.
The “urban county” form of government does not literally
provide for consolidating the county with any existing
municipalities; however, it vests the county with not
only those powers and duties held generally by counties
under statute, but also vests them with all the powers
and duties which
are conferred upon
cities. In effect, this
form of government
invokes municipal
status and city duties
and powers on the
entire unincorporated
county. Beyond this
sweeping change, all
existing incorporated cities and towns, districts, and
other local entities are retained without any change
in power, structure, or authority. When proposing
such an optional plan, a study committee may include
provisions for organizing the unincorporated area into
one or more local service areas to provide government
services outside of municipalities or, alternatively,
propose the consolidation of services and functions
with municipalities pursuant to interlocal contract or
otherwise. County structure and powers and the election
of an urban county’s governing officials is pursuant to the
“forms of county government” process explained above.32
A “community council” form of county government is
one in which county government, the unincorporated
county, and the county’s largest municipality merge
into one consolidated government exercising all those
powers, duties and functions held by both counties and
municipalities. City-county consolidation under this
form of government may be limited solely to the largest
city in the county or may include, by citizen vote, other
smaller municipalities. The community council form of
government proposes a unique form of governing body
which consists of a county council composed of not less

than five persons who are elected respectively from five
or more communities, geographic divisions of the county
which together include all of the county’s territory—
including both merged cities and the unincorporated
county—and comprising substantially equal populations.
The county council person then becomes, in effect, the
chair person of each of these designated communities.
Within each designated community, the registered voters
elect a community council which consists of the county
council person plus either two or four other community
council members.
Each individual community council is permitted to
adopt policies and establish programs for providing
services within the community but does not have the
legal authority to hire
employees or acquire
facilities, property or
equipment. Differing
levels of services might,
thereby, be established
in each of these
communities; such
services are provided by
the county itself. This
optional plan is proposed and adopted in accordance
with the procedures explained above. Further provisions
regarding the transition of employees, properties, assets,
debts, and so forth are to be explained in the proposed
optional plan, pursuant to statutory provisions.33
The “consolidated city and county” is the third form
of city/county government. In this form, the largest
municipality is combined with county government
and with the unincorporated territories of the county
into one consolidated entity. Other municipalities
may either retain independence or, by citizen vote, be
merged with the consolidated city and county. This form
of government is similar in powers and duties to the
community council form; however, it does not mandate a
specific community council governing body as explained
above. This form of government may, therefore, adopt
a governing body structure as provided above in the first
section of this chapter.34
(Endnotes)
1
2
3
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§ 17-52-102
§ 17-52-501(2)
§ 17-52-201(2)
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§§ 17-52-203(1) and (2)
§ 17-52-203(3)
§ 17-52-203.5
§ 17-52-301 and 303
§ 17-52-303(7)
§§ 17-52-303(1) and (2)
§ 17-52-303(3)(b)
§ 17-52-303(3)(c)
§ 17-52-303(4) and (5)
§ 17-52-204(1), (2), and (3)
§ 17-52-204(4)
§ 17-52-204(5)
§ 17-52-205
§ 17-52-206(1)
§§ 17-52-206(2) and (3)
§ 17-52-207
§§ 17-52-403(1)(a); 17-52-401(2)(c)
§ 17-52-501
§ 17-52-502
§ 17-52-504
§ 17-52-505
§ 17-52-401(1)(b)(ii)
§§ 17-52-401(1) and (2)
§ 17-52-401(4)
§ 17-52-401(3)
§ 17-52-402(1)(b)
§ 17-52-404
§ 17-52-402(2) and 17-35b-301
§ 17-35b-302
§ 17-35b-303
§ 17-35b-304
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CHAPTER 19

LOCAL DISTRICTS
Counties are often involved in the creation of or other
interactions with a variety of local districts, including
both those which are part of county government and
others which are completely independent from the
county. The structure, powers, and creation of local
districts can be complex and confusing, and county
officials are often left asking what local districts are and
why they are created. Statutory provisions regarding local
districts are both lengthy
and detailed (constituting
over 120 pages of the
Utah Code)—therefore
what follows will be
a general overview
of basic principles
regarding districts and
their relationships with
counties. The matter is
somewhat complicated
by the fact that laws
regarding special districts
seem to occupy a
perpetual place on the
agendas of the Utah Legislature—the legislature’s most
significant recent involvement in the area has been a
major and comprehensive recodification of the laws
regarding districts, completed in 2007.
There has been much confusion over the years regarding
what titles to use to designate the various kinds of
districts and service areas. The generic reference to these
districts as “special districts” creates some confusion when
“special service districts,” a specific variety of district, are
discussed. For this reason, the 2007 recodification of
laws regarding districts now uses the generic term “local
districts” to refer to all districts generally.1

WHAT IS A LOCAL DISTRICT?
To understand the place of local districts within state and
local government in Utah, it is helpful to understand the
difference between a limited-purpose local government
and a general-purpose local government. The primary
factor that distinguishes a governmental entity from any
kind of private, philanthropic or other public interest
organization is the ability of government to exercise
three broad powers: the
police power, to adopt
and enforce laws and
ordinances to preserve
public health, safety and
welfare; the power to
assess and collect taxes,
including the authority to
prosecute for unlawful tax
evasion; and the power
of eminent domain, or
the authority to compel
the sale of property to the
government, for adequate
consideration, to be used
for public purposes. These three broad powers are all
exercised by the state, counties, and municipalities—all
general purpose governments.
This broad authority is not enjoyed by a limited purpose
local government—for instance, a school district. These
government entities provide only a limited variety of
public services within a particular area. This limitation
is true of all local districts which, by definition, are
limited purpose governments. Local districts do not
enjoy municipal corporation status or broad powers;
that is, constitutional provisions and statutes regarding
municipal corporation authority do not apply to local
districts.2
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Of the three broad government powers, it is the police
power which is usually quite limited. A local district
may have the authority to provide services and adopt
regulations regarding those services, but districts are
almost always limited to providing a single government
service, such as mosquito abatement, water and sewer,
fire protection, or sanitation. Local entities are usually
granted taxing and bonding authority though, again,
these may be significantly limited by the statutory scheme
which governs a particular district. A new generic local
district covered by the 2007 comprehensive recodification
has limited property tax authority (.0008).3 In addition,
the third broad government power—eminent domain—
has been the topic of limitation and even elimination
by the legislature and court decision, for certain local
districts.4
Another feature which defines the nature of a local
district is its classification as either dependent or
independent. A dependent district is one which
is created and managed by and within a county or
municipality and is therefore similar to a department
or division within a county and, in some cases, may
be nothing more than a fund in the county budget. A
dependent district is not a separate government entity
and is governed and managed by the entity which
created it. In contrast, an independent local district is a
completely separate government entity and usually retains
no connections with the municipality or county which
created it. The county has no authority regarding the
control or direction of an independent local district (even
when the county and the district may have overlapping
governing bodies). In this way, an independent local
district is as separate from county government as a
municipality or school district.
Local districts also differ from government entities
which are created by the Interlocal Cooperation Act.
This law is explained in chapter seven. The law permits
government entities to enter into a contract which
may, under certain circumstances, actually create a new,
separate government entity which, like a local district,
is a government entity of limited purpose and authority.
By law, the two or more government bodies which enter
into an interlocal agreement have the authority to create
a new governmental entity and to vest it with specified
government powers and duties. These entities are not,
however, classed as local districts.

WHY CREATE A LOCAL DISTRICT?
A county or municipality may decide to create a local
district in a limited geographic area based on that locale’s
specific character and needs. For instance, a particular
area may have a higher density residential development,
might be characterized by specific agricultural activities,
or may have been created as an industrial or business
park. In any of these or other circumstances, a county
may experience an increased demand for particular
government services within a limited territorial area. A
residential development, for instance, will likely need
increased road maintenance services, including local
streets, curb and gutter, sidewalks, street lighting, or snow
removal. Increased police protection and sanitation needs
may also arise. In order to provide these increased levels
of service, the county will need tax and other revenues
and, if so, it may not seem fair to use countywide general
fund revenues to pay for services to a limited area, as
some county residents end up paying for services they do
not receive.
The solution to such a problem would, obviously, be to
charge taxes or fees only to persons who directly benefit
from extra services, within a small enclave. The Utah
State Constitution, however, requires that a government
entity impose a uniform tax rate throughout its entire
jurisdiction.5 Therefore, a higher tax rate cannot be
imposed in a particular locality within a county, unless
a new separate government entity is created for the
area demanding increased services—this new entity
would have the legal authority both to provide specific
services and to impose a tax levy (uniform within its own
boundaries) sufficient to pay for those services.
Note, parenthetically, that when it comes to residential
developments, some counties operate under a public
policy determination that the municipal-type services
demanded by residential areas should be provided by
municipalities. These counties, therefore, strongly
encourage residential areas to either incorporate as a
new municipality or annex into an existing one. This
approach relieves the county of providing municipal
services through either a local district or municipal
services fund (see chapter 10 of this handbook).
LOCAL DISTRICT GOVERNANCE AND POWERS
The laws governing the creation of local districts, along
with their governance and powers, are lengthy and
complex and seem to be a perpetual topic for revision by
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the Utah Legislature. Because of this, and the fact that
county governments usually interact with local districts
primarily during their creation and, perhaps, through
coordinated services and activities, the following sections
of this chapter will be only a brief introduction to or
overview of local district creation, responsibilities, and
government.
Creating a local district
In its latest amendments to the Utah Code regarding
the creation and powers of local districts, the Utah
Legislature has described the creation and powers of a
“generic local district,” which is designed to encompass
and supersede many of the specialized local districts
which have been created in the past. Several other
varieties of local districts have, however, been retained
and in some—such as special service districts, community
development and renewal agencies, and municipal
building authorities—are subject to other statutory
requirements regarding powers and creation. They will,
therefore, be addressed separately.
The creation of a generic local district is initiated by a
petition of either private property owners or registered
voters, or it may be initiated by a resolution of the
county commission or council.6 The area proposed
for district status need not be contiguous7 and may,
in some cases, include territory within municipalities,
based on the agreement of that city’s or town’s governing
body.8 In addition, an existing local district may create
a new district within its own boundaries—to provide
components of the overall district’s services—in which
case the creation process is initiated by a resolution of
the larger district’s board of trustees.9 A governing body
resolution must include a description and map of the
proposed geographic area, the services contemplated,
revenue sources and financial impact per household,
and a proposal regarding the district’s governing body
(the number of trustees, whether they are elected or
appointed, terms, or whether the county commission or
council will act as trustees).10
A petition of property owners or voters may not be
submitted until the petitioners have made a formal
request that the county provide the desired district
services.11 Once this request is made and declined by
the county, a petition may be circulated which describes
the area, includes a map, describes services proposed,
designates the type of district, proposes the district’s

governing body, and lists petition sponsors.12 If the
proposal includes municipal areas, then the petition
must separately group signatures from within the city
or town from those in the unincorporated county. The
petition may not include any area or services where the
county governing body has agreed to provide the services
requested, nor may it include an area where another
local government provides the same proposed services.13
The petition must be certified as legally adequate by the
county clerk and recorder.14

Once a valid petition is certified, or a governing body
resolution adopted, the county must schedule one or
more public hearings located in a place convenient to
the proposed district’s residents—to be conducted on
a weekday evening after 6 p.m. The public hearing is
designed to seek citizen input regarding the creation of
the district and the services proposed. A quorum of the
county’s governing body must be present at the public
hearings. Newspaper or by-mail notice is required and
must follow certain statutory format requirements.15
After the petition process and public hearings, the county
commission or council again has the opportunity to
determine, by resolution, if the proposed services will
be provided by the county, rather than by creating a
local district.16 If the county declines to provide the
services, an election is conducted by the county at the
next election day (within certain statutory time limits).
This election may be conducted in cooperation with
other counties or with municipalities for a proposed
district which crosses county or city boundaries. No
election is required in the following cases: if a property
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owner petition has been filed containing the signatures
of real property owners who own in excess of 67% of
the geographic area and over 50% of the property value
within the proposed district area; if a registered voter
petition contains over 67% of the signatures of voters
within the proposed district; for fire protection services
that cover the majority of the unincorporated county; or
for districts that have no registered voters. If the proposal
passes by election or otherwise, the county provides
notice thereof to the lieutenant governor.17
Generic District Status, Powers, and Governing Body
A generic local district is a limited-purpose local
government entity, meaning it does not enjoy broad
police power responsibilities but is limited in purpose
to the services and activities set out when the district is
created. While the law has lumped most local district
purposes into a “generic” district a few of the original
specialist local districts have been retained, including
cemetery maintenance, drainage, fire protection,
improvement districts, irrigation, metropolitan water,
mosquito abatement, public transit, service areas and
water conservation.18 Information regarding these
specialist districts is contained in the Utah Code at §
17B-2a, parts 1 through 10. Even though it has limited
powers, a local district is considered a body corporate
and politic and is a political subdivision of the State of
Utah; it may sue and be sued and it may own property,
incur debt, impose taxes, exercise eminent domain, invest
monies, charge fees, enter into contracts and purchase
goods and services.19 When a new local district is named,
the law requires that the name include an appropriate
description of the services provided but prohibits the
local district from using a county or city name in its
title.20
Local districts are governed by a number of specific
statutory requirements, including a fiscal procedures
law with budgeting and audit requirements; personnel
management provisions; laws regarding charging and
collecting fees; regulations and limitations regarding
property taxation; and provisions regarding bonding
and debt.21 In addition, local districts are governed by
most of the state statutes which apply to local and state
government, including anti-nepotism, procurement
provisions, bidding requirements, GRAMA, Open
Meetings Act, Public Officers’ and Employees’ Ethics
Act, impact fee limitations, requirements regarding

accounting reports, truth-in-taxation, and the State
Money Management Act.
Local districts may be created to provide airports;
cemetery; fire and paramedic services; sanitation; health
care (including the health department); library; mosquito
abatement; parks and recreation; sewer; street lighting;
curb, gutter and sidewalk; public transit; water; police
and burial of utility transmission lines.22 There are
specific statutes regarding annexation to an existing local
district as well as withdrawal from and dissolution of
local districts.23
The governing body of a generic local district is the board
of trustees, and the creation of that body is established
in the resolution or petition which initiates the creation
of the district. A board of trustees may be elected by the
registered voters (or by property owners if there is less
than one home per 50 acres), or may be appointed by
the responsible body that created the district (the county
commission or council for the unincorporated county).
In addition, the creation resolution or petition regarding
the board of trustees can provide for transition from an
appointed to elected governing body, based on certain
milestones or events which are spelled out in the creating
petition or resolution.24
Local Building Authority
The laws regarding the creation and authority of a
local building authority (LBA, previously known as a
municipal building authority) are contained in those
provisions of the Utah Code which govern special
districts; however, an LBA is different in many respects
from a district. An LBA is an entity, separate and
independent from the county, which is created to acquire,
improve, or extend public buildings or other structures
and to finance those building costs on behalf of the
county. LBAs are used to construct jails, airports, office
buildings and a variety of other projects.
Unlike local districts, a local building authority is created
as a non-profit corporation under Utah law with articles
of incorporation, bylaws, and the designation of officers
and trustees similar to private non-profit organizations.
The corporation’s board of trustees consists of the county
commission or council. The facilities and staff needed to
make this corporation functional are usually provided by
the county pursuant to an agreement with the LBA.25
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LBAs may be created to erect a building for a number
of reasons; such as when a county is unwilling or unable
to pass a bond election to raise sufficient funds to build
a large or expensive facility. With an LBA in place,
the non-profit corporation undertakes the financial
responsibility to bond for and pay the costs of a building’s
construction, and those bonds may be issued without
the election process required for a county to issue bonds.
The LBA is financed and bonds repaid by charging rent
to the county for use of the completed facility.
The courts have held that this method of financing a
public building is lawful and does not constitute an
evasion of the bond election process or other statutory
limitations imposed on counties. Likewise, the fact
that the county commission or council serves as the
board of directors for the municipal building authority
corporation does not mean the LBA is simply an alter
ego of the county, even when the two bodies’ interests are
identical.26

The special service district’s default governing body is
the county commission or council, but the creating
ordinance or resolution may establish an administrative
control board of at least three members.32 Annexation
procedures are described in state law.33
Community Development and Renewal Agencies
Community Development and Renewal Agencies
(CDRAs) were created by the legislature in the major
recodification of 2007 to simplify existing laws regarding
economic development. Notably, the redevelopment
agency laws (which have been on the books since 1969)
were modified and reenacted as “urban renewal” CDRAs.
A CDRA is created by an ordinance or resolution of the

In addition to judicial approval of the LBA concept,
state statute specifically declares that LBAs perform
essential governmental functions for public bodies. The
law further takes the unusual step of requiring a liberal
construction of the Local Building Authority Act: “To
enable a local building authority to perform its essential
government functions on behalf of its creating local
entity, this chapter shall be liberally construed.”27
Special Service District
In many ways a special service district is similar to a
generic local district—and has similar status, as a limited
purpose local government.28 Unlike a generic local
district, a special service district may be created by county
ordinance or resolution (with or without a citizen’s
petition), but no election process is required for this
initial creation. In lieu of an election, persons opposed to
creation of the district may go through a statutory protest
procedure.29
The powers and functions of a special district are similar
to those of a generic local district and include parks
and recreation, correctional and rehabilitation facilities,
consolidated 911 and emergency dispatch, animal
shelters, and receiving and expending mineral lease
funds.30 A special service district may issue bonds, but
may not impose taxes without a vote of the people.31

county commission or county council, certified by the Lt.
Governor, which establishes the nature and purpose of
the agency.34 The agency becomes an entity separate and
distinct from county government, with broad powers to
sue and be sued, contract, buy and sell and issue bonds;
its governing body, the CDRA board, is composed
of the county’s legislative body. In a county with a
separate executive or mayor, that person is the executive
director of the CDRA; otherwise, an executive director
is appointed by the agency board. Lastly, as a separate
entity, the CDRA is a body corporate and politic of Utah
and a political subdivision of state government.35
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There are three types of CDRA “projects”: urban renewal
(formerly “redevelopment”), economic development,
and community development.36 The urban renewal
CDRA is created to renew and beautify “blighted”
urban areas,37 the economic development project is
designed to promote the creation and retention of jobs,38
and the community development project includes the
encouragement, promotion, or provision of a variety of
development goals.39 Funding for any of these renewal
or development projects comes primarily from the
property tax “increment” and, in the case of community
development projects, may also include sales tax funds.
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The tax increment funding source for CDRAs comes
from the increased property values, and therefore the
increased tax revenues, which are attributed to the
successful renewal or development activities. That is,
property values established before the CDRA is created,
times the tax rate, yields certain specific revenues to the
county and to other taxing entities with jurisdiction
over the CDRA area. Any improved property values
after the CDRA is created are assumed to have resulted
from CDRA activities and this increment in property tax
value, yielding an increment in tax revenues, does not go
to the county or other taxing entities but is considered
tax increment monies which are used to fund CDRA
projects, development and activities.40
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Because laws concerning special service districts are
extensive and complex, specific questions and concerns
should be taken to the county attorney or other experts
regarding the laws’ application.
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CHAPTER 20

PUBLIC LANDS
INTRODUCTION
Utah is a public lands state. With 65.8% of all Utah
lands in federal ownership, Utah ranks second highest
in that category nationally. The United States Bureau of
Land Management (BLM) manages roughly 43% of all
Utah lands, the Forest Service 14%, the National Park
service 5%, and the Military 4%. The state administrates
7 .8% of Utah land (school trust lands, etc.), and 4.5%
is Native American tribal land. This leaves 21.9% of all
Utah lands in private ownership and subject to state and
local taxation.
The purpose of this chapter is to give basic information
helpful in addressing public lands issues on federal lands,
by focusing on the two federal agencies county officials
work with the most: the BLM and the Forest Service.
UNITED STATES BUREAU
OF LAND MANAGEMENT
(BLM)
Organization
BLM manages nearly 22.9
million acres of public
lands in Utah for a variety
of uses, including minerals,
energy, livestock forage, natural, historical and cultural
resources and outdoor recreation. Although the BLM
is headquartered in Washington, D.C. as part of the
U.S. Department of Interior, BLM managers and other
decision-makers have a significant presence in the State
of Utah. The BLM chain of command in Utah is built
around the following three-tiered organization: (1)
the BLM Utah State Office headed by the BLM Utah
State Director, (2) four districts headed by District
Managers, who report to the State Director, and (3)
multiple field offices within each district, headed by Field
Office Managers who report to their respective District
Manager. In addition, there is the Grand Staircase

Escalante National Monument (GSENM), whose
Monument Manager report directly to the State Director.
The following is a summary of the BLM districts and
field offices and the counties they wholly or partially
entail:
West Desert District
Salt Lake Field office
Box Elder County
Cache County
Davis County
Morgan County
Salt Lake County
Summit County
Tooele County
Utah County
Weber County
Fillmore Field Office
Juab County
Millard County
Green River District
Vernal Field Office
Daggett County
Duchesne County
Price Field Office
Carbon County
Emery County
Color Country District
Cedar City Field Office
Beaver County
Iron County
Kanab Field Office
Garfield County
Kane County
Richfield Field Office
Garfield County
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Piute County
Sanpete County
Sevier County
Wayne County
St. George Field Office
Washington County

RMP revision process. County officials should
always insist on having an active seat at the BLM
planning table and insist that the BLM make
its RMPs fully consistent with county plans and
policies to the extent consistent with federal law.
These, after-all, are fully guaranteed rights under
FLPMA.

Canyon Country District
Moab Field Office
Grand County
San Juan County
Monticello Field Office
San Juan County
Grand Staircase Escalante National Monument
Garfield County
Kane County
Current addresses and telephone numbers of these BLM
field, district and state offices, together with the names
of current Field Office Managers, District Managers and
State Office leaders, may be found at:
http://blm.gov/ut/en/info/directory.2.html.
Selected Laws Affecting BLM Activities
County officials who work through many public lands
issues will benefit by understanding the laws which affect
BLM land management. Some of the more pertinent of
these laws are briefly described as follows (The following is
not an exhaustive list of public lands laws nor an exhaustive
description of each law listed.):
• Federal Land Policy and Management Act of
1976 (“FLPMA”) (43 U.S.C. 1701 et seq.).
FLPMA, passed in 1976, is the BLM’s basic
organic legislation. FLPMA directs the BLM
to manage public lands on a multiple-use basis
according to a formal resource management
plan (RMP). While FLPMA sets a national
policy of continued federal ownership of public
lands, FLPMA also requires that the BLM’s
RMPs must be consistent with state and local
plans and policies to the maximum extent
allowed by federal law. FLPMA also requires
the BLM to work collaboratively with state
and local governments and grant them major
contributing roles as “cooperating agencies” in
the resource management planning and revision
process. County officials should not be content
with the role of passive bystanders in a BLM
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•

National Environmental Policy Act of 1969
(“NEPA”) (42 U.S.C. 4321 et seq. NEPA
requires the BLM to prepare an environmental
impact statement (“EIS”) for any federal action
or project which may have a significant effect on
the environment. This includes any revision to
a BLM RMP. NEPA and its regulations require
significant public involvement, including input
from counties, in any EIS which may affect a
county’s interests.

•

The Endangered Species Act of 1973 (“ESA”)
(16 U.S.C. 1531 et seq.). The ESA requires the
BLM to ensure that its actions do not jeopardize
threatened and endangered species, and to take
steps to bring about recovery of these species.
The BLM must often consult with and defer
to the opinion of federal officials from the U.S.
Fish and Wildlife Service. County officials
who get involved in ESA issues will want to
familiarize themselves with the Fish and Wildlife
Service, whose Utah website is: http://fws.gov/
mountain-prairie/ut1.html.

•

Energy Policy Act of 2005 (P.L. 109-58). This
law directs the BLM to ensure the production of

fees for projects to improve rangelands and make
them as productive as feasible for watershed
protection, livestock grazing, wildlife habitat,
and other rangeland values. This law also amends
the Wild Free Roaming Horse and Burro Act of
1971 to provide for the humane adoption and
disposal of excess free roaming horses and burros.

secure, affordable, and reliable domestic energy.
•

The Clean Air Act of 1990 (42 U.S.C.7401,
7642). This law requires the BLM to protect
air quality and help maintain federal- and statedesignated air quality standards. Under this
Act, the BLM also should follow state air-quality
implementation plans.

•

The Clean Water Act of 1987 (33U.S.C. 1251).
Under this law, the BLM must be mindful and
work toward objectives to restore and maintain
the chemical, physical and biological integrity of
the nation’s navigable waterways.

•

•

Taylor Grazing Act of 1934 (43 U.S.C. 315),
as amended by the Act of August 28, 1937
(43 U.S.C. 1181d). This law established grazing
districts, grazing allotments and permitted
grazing rights (known as animal unit months or
AUMs) for public lands grazers on BLM lands.
This law also provides for the improvement and
protection of public range lands to enhance
range conditions for domestic livestock. The
law and its regulations prohibit the transfer of
grazing permits (AUMs) to wildlife or other uses.
This means that so-called “grazing buyouts” by
wildlife and environmental advocacy groups are
prohibited, because the AUMs must be put to a
legitimate grazing use.
Public Rangelands Improvement Act of 1978
(43 U.S.C. 1901-1908). This law provides
ongoing annual appropriations of the greater of
$10 million or 50% of revenues from grazing
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•

The Federal Noxious Weed Act of 1974 (7
U.S.C. 2814), Noxious Weed Control Act of
2004 (P.L. 108-412), and Carlson-Foley Act
of 1968 (42 U.S.C. 1241-1243). These laws
combine to (1) provide for an undesirable plant
management program, (2) require the BLM to
work cooperatively with State agencies on weed
control, (3) provide financial assistance through
states for weed management entities to eradicate
invasive weeds, and (4) authorize the BLM to
reimburse states for costs incurred when the
states coordinate with the BLM to battle noxious
plants.

•

The General Mining Law of 1872 (30 U.S.C.
29 and 43 CFR 3860). This law allows mining
claimants who comply with certain regulatory
requirements to patent (gain absolute title to)
legitimate mining claims or sites on BLM land
where proven valuable mineral discoveries exist,
as well as patent properly occupied mill sites on
non-mineral BLM land.

•

Mineral Lands Leasing Act of 1920 and
Subsequent Amendments, Including the
Federal Onshore Oil and Gas Leasing Reform
Act of 1987 (30 U.S.C. Chapters 3a and 29).
These acts authorize the granting of leases for the
mining of coal, phosphate, oil, oil shale, gas and
sodium on the public domain. States are to direct
shared royalties to counties who are socially
or economically impacted by development of
minerals leased under this chapter, for planning,
construction and maintenance of public
facilities, and provision of public service.

•

National Historic Preservation Act of 1966
(NHPA) (16 U.S.C. 470). The NHPA protects
historic places of State and local as well as
national significance. Section 106 of NHPA
directs BLM to take into account effects of
their actions on properties in or eligible for the
National Register of Historic Places. NHPA

sets up an Advisory Council on Historic
Preservation, State Historic Preservation Officers
(SHPO’s) and Tribal Preservation Officers, who
have roles in commenting on energy exploration
projects and other surface disturbing activities on
BLM ground.
Key BLM Regulations
• Resource Management Planning. BLM
regulations governing the resource management
plan revision process are found at Title 43 Code
of Federal Regulations (CFR) subpart 1610.
•

NEPA Compliance. Regulations by the Council
on Environmental Quality regarding compliance
with NEPA during planning processes are found
at 40 CFR parts 1500—1508.

•

Cooperative Relations. BLM regulations
regarding advisory committees are found at 43
CFR subpart 1784.

•

Mineral Leasing. BLM regulations regarding
all types of mineral leasing are found at 43 CFR
parts 3000—3870.

•

Oil Shale Commercial Leasing. BLM oil shale
commercial leasing regulations, recently adopted
in November of 2008, are found at 43 CFR Parts
3900, 3910, 3920 and 3930.

•

Livestock Grazing. BLM regulations regarding
the management of livestock grazing on lands
exclusive of Alaska are found at 43 CFR part
4100.

•

Off Road Vehicles. BLM regulations pertaining
to off-road vehicles are found at 43 CFR part
8340.

•

Fire Management. BLM regulations pertaining
to the wildfire prevention are found at 43 CFR
part 9210.

wildfire management, recreation, wild horse and burro
management, cadastral surveys, rights of way, land
exchanges, and trespass actions. IBLA releases written
decisions on each matter it decides, much like judicial
opinions. IBLA decisions provide some precedent on
how the BLM should conduct itself and make decisions.
Electronic access to IBLA decisions from 1992 to within
a few months of the present, is available at: http://www.
ibiadecisions.com/Ibla/iblaindexes/IblaVol.html
BLM Manuals, Handbooks, Instruction Memoranda
and Information Bulletins
• Manuals. BLM manuals contain BLM policy
and program direction, procedures, and
instructions to manage programs. BLM manuals
set out the basic authority for BLM Handbooks
and performing tasks, and the manuals state
who bears the ultimate responsibility for
accomplishing these tasks. One BLM manual of
particular interest to county officials is “MS 1601
Land Use Planning.” This and various other
BLM manuals may be accessed at: http://www.
blm.gov/wo/st/en/info/regulations/Instruction_
Memos_and_Bulletins/blm_manual.html

Interior Board of Lands Appeals (IBLA) Decisions
The BLM’s parent agency, the Department of Interior,
has an appellate review body known as the Interior
Board of Land Appeals (IBLA). Its administrative judges
decide appeals from BLM decisions relating to various
public lands issues including mining, grazing, energy
development, royalty management, timber harvesting,
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•

Handbooks. BLM handbooks set forth the
details for carrying out policy and direction
described in BLM manuals. Handbooks do not
contain broad objectives and policies, like BLM
manuals, but they are considered part of the
manual and have the same force and authority.
One BLM handbook of particular interest to
county officials is “H1601-1 Land Use Planning
Handbook.” This and various other BLM
handbooks may be accessed at: http://www.
blm.gov/wo/st/en/info/regulations/Instruction_
Memos_and_Bulletins/blm_handbooks.html

•

Instruction Memoranda. Instruction
memoranda (IMs) supplement Manual sections
with new policy or procedures or instruction.
They are temporary directives that supplement
the Bureau Manual Sections. Examples of
IMs for illustrative purposes are: IM 2008-019,
Guidance on the Use of a New Categorical
Exclusion for Grazing Permits/Leases, IM 2008122, Oil and Gas Bond Adequacy Reviews
and IM 2009-022, Geothermal Leasing
under the Energy Policy Act of 2005 (EPAct).

Chronologically indexed IMs may be accessed at:
http://www.blm.gov/wo/st/en/info/regulations/
Instruction_Memos_and_Bulletins/national_
instruction.html
•

•

Information Bulletins. Information Bulletins
(IBs) supplement manuals but do not contain
new policy, procedures or instruction. Examples
of IBs for illustrative purposes are: IB 2009-018,
Weed/Invasive Species Prevention Materials, IB
2009-006, Call for Nominations for Science
Committee Members, and IB 2008-092,
Interagency Wildland Fire Management Studies.
Chronologically indexed IBs may be accessed at:
http://www.blm.gov/wo/st/en/info/regulations/
Instruction_Memos_and_Bulletins/national_
information.html

BLM News Releases
Archives of BLM news releases, organized by month and
year and going back several years from the present, are
available at the following BLM newsroom websites:
National: http://www.blm.gov/wo/st/en/info/
newsroom.2.html
Utah State Office:http://www.blm.gov/ut/st/en/info/
newsroom.html
Utah BLM Electronic
Notification Bulletin
Board (ENBB)
One of the most useful
tools for keeping abreast
of the latest BLM actions
in Utah is the Utah BLM
Electronic Notification
Bulletin Board (ENBB).
The ENBB provides the
notice required by the
National Environmental
Policy Act (NEPA) of all
BLM actions and proposals
under consideration by the
BLM occurring in each
of the Utah field offices. The ENBB is searchable and
it codes each proposed action according to type (e.g.,
Environmental Assessment, Environmental Impact
Statement, etc.) and field office affected. To access the
ENBB, first go to the following web site and follow

the instructions there to make sure your computer is
configured properly: http://www.blm.gov/ut/st/en/info/
nepa/enbb.2.html
Then link to the following address for the actual ENBB.
https://www.blm.gov/ut/enbb/index.php
Federal Register Notices (FR)
The Federal Register (FR) is a newspaper of the day-today activities of Federal agencies. It is published every
business day by the National Archives and Records
Administration (NARA).
Today’s Federal Register
To see the latest news of BLM activities in today’s FR, go
the following internet address and scroll down to “Land
Management Bureau:.”
http://www.gpo.gov/su_docs/aces/fr-cont.html
If there is no entry for “Land Management Bureau,”
then there are no notices released for BLM today. Scroll
down to “Interior Department” for the latest news
concerning other Department of Interior agencies
besides the BLM, including Fish and Wildlife Service,
Minerals Management Service, National Park Service and
Reclamation Bureau. Again, if there are no such entries
for those agencies, then no notices were released today for
those agencies.
Tomorrow’s Federal
Register
For access to agency actions
to be published in the next
day’s FR, go the following
internet address and
again, scroll down to Land
Management Bureau or
Interior Department.
http://www.federalregister.
gov/inspection.aspx
Browse Federal Register
by date, back to 1998
Back issues of FR dating
back to 1998 are available at: http://www.gpoaccess.gov/
fr/browse.html
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Current Year Federal Registry Index – Arranged by
Agency
A special FR index arranged by agency is available for the
current year at:
http://www.archives.gov/federal-register/the-federalregister/indexes.html

the Washington Office, which oversees the entire
Forest Service and is headed by a Forest Chief.
The Chief reports to the Under Secretary for
Natural Resources and Environment in the U.S.
Department of Agriculture (USDA). The Chief
and his or her staff provide broad policy and
direction for the agency, and they work closely
with the president’s administration through the
Secretary of Agriculture.

UNITED STATES
FOREST SERVICE
(USFS)
Forest Service Mission
Congress has directed
the Forest Service to
manage national forests for
multiple uses and benefits
and for the sustained yield
of renewable resources
such as water, forage,
wildlife, wood, and recreation. Multiple use means
managing resources under the best combination of
uses to benefit the American people while ensuring the
productivity of the land and protecting the quality of the
environment.
The mission of the Forest Service includes community
assistance and cooperation with State and local
governments, forest industries, and private landowners
to help protect and manage non-Federal forest and
associated range and watershed lands to improve
conditions in rural areas.
Organization of Forest Service
There are four levels of national forest offices:
1. Ranger District: The district ranger and staff
are often the first point of contact. There are
multiple ranger districts in any one National
Forest.

Region 4 of the USFS
The National Forests in Utah are all part of Region 4 of
the USFS. Region 4 takes in National Forests in Utah,
central and southern Idaho, western Wyoming, and
Nevada. Region 4 is known as the Intermountain Region.
The intermountain Region Office is located in Ogden,
Utah at
2501 Wall Ave.
Ogden, Utah 84401
801-444-6777
A map of all national forests in Region 4 is available at:
http://www.fs.fed.us/r4/maps/r4_18x24_revised-low.pdf

2. National Forest: Described below, each national
forest is comprised of several ranger districts.
The person in charge of a national forest is called
the forest supervisor, who coordinates activities
between the districts.

National Forests in Utah
Utah has more than nine million acres of National Forest,
organized into the following separately administered
National Forests:
• Sawtooth National Forest
Northwest Corner of Utah - 92,403 acres
District Ranger’s Office
2621 S. Overland Ave.
Burley, Idaho 83318
(208)678-4303
The Raft River Mountains of the Sawtooth
National Forest are situated in northwestern Box
Elder County, a two hour drive from Ogden
City.

3. Region: There are 9 regions numbered 1
through 10 (Region 7 was eliminated years ago).
The regions are broad geographic areas, usually
including several States. The person in charge is
called the regional forester. An interactive map
of the regions of the regional areas of the Forest
Service is available at: http://www.fs.fed.us/
contactus/regions.shtml. National Level: This is
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•

Caribou Targhee National Forest (West Side
Ranger District South)
Northern Utah – 5,000 acres
District Ranger’s Office
195 South 300 East
Malad, Idaho 83252
(208) 766-5900
Only a very small section of this National Forest
is situated in Utah, near the Utah –Idaho border
in Box Elder County.

•

Uinta-Wasatch-Cache National Forest
Northern and Central Utah – 2,100,000 acres
8226 Federal Building
125 S. State Street, Rm 8103
Salt Lake City, Utah 83318
(801)524-3900
88 W. 100 North, PO Box 1428
Provo, Utah 84603
(801)377-5780
Formerly administered separately as the WasatchCache N.F. and the Uinta N.F., this newly
combined single forest encompasses Utah’s
Wasatch Mountains from the Mount Nebo
area to the Utah-Idaho border, the Stansbury
Range in Tooele County, the Strawberry
Valley area and the western part of the Uinta
Mountains in Summit and Duchesne Counties,
marked by the Mirror Lake Scenic Byway (state
hwy 150) from Kamas to Evanston, Wyoming.

•

•

Ashley National Forest
Eastern Utah - 1,300,000 acres
Main Office, 355 N. Vernal Ave.
Vernal, Utah 84078
(435)789-1181
The Ashley National Forest encompasses most
of the Uinta Mountains in Summit, Duchesne,
Uintah and Daggett Counties. It includes the
High Uintas Wilderness Area and the Flaming
Gorge National Recreation Area.
Manti-La Sal National Forest
Central, Eastern and Southeastern Utah 1,400,000 acres
Main Office, 599 W. Price Drive
Price, Utah 84501
(435)637-2817
The Manti-La Sal National Forest consists of
three mountain blocks located in central, eastern
and southeastern Utah. The Manti Division is
part of the Wasatch Plateau and lies between
the valleys of Sanpete County to the west and
the valleys of Carbon and Emery Counties to
the east. The La Sal Mountains are situated east
of Moab in Grand and San Juan Counties. The
Abajo or Blue Mountains are situated west of
Monticello in San Juan County.

•

Fishlake National Forest
Central Utah - 1,700,000 acres
Main Office, 115 E. 900 North
Richfield, Utah 84701
(435)896-9233
The Fishlake National Forest takes in mountain
ranges in eastern Millard and Beaver Counties as
well as those in Sevier, Piute, Wayne and Garfield
Counties. Named after Fish Lake, the largest
natural mountain lake in Utah, this Forest is also
home to the 230 mile long Paiute ATV Trail.

•

Dixie National Forest
Southwestern Utah - 1,900,000 acres
Main Office, 82 N. 100 East, PO Box 0580
Cedar City, Utah 84721-0580
(435)865-3700
The ranger districts of the Dixie National Forest
stretch for 170 miles across southwestern Utah
and are situated in Washington, Iron, Kane,
Garfield and Wayne Counties.

Selected Laws That Affect Forest Service Activities
In 2004 the Forest Service published a single source
reference to key laws affecting Forest Service, available at:
http://www.fs.fed.us/publications/laws/selected-laws.pdf
A subsequent publication updating the foregoing is
available at: http://www.fs.fed.us/publications/laws/newlaws-since-selected-laws.pdf
Key Forest Service Regulations
• Travel Management. Forest Service regulations
governing travel management (roads, etc) are
found in Title 36 Code of Federal Regulations
(CFR) Part 212.
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•

Public Involvement. Forest Service regulations
requiring public involvement in formulating
Forest Service directives are found in 36 CFR
Part 216.

•

Healthy Forest Initiative Hazardous Fuel
Reduction Projects. Forest Service regulations
governing the pre-decisional administrative
review process, for hazardous fuel reduction
projects, authorized Healthy Forests Restoration
Act of 2003, found in 36 CFR Part 218.

•

Land Management Planning. Forest Service
regulations governing land management
planning are found in 36 CFR Part 219.

•

NEPA Compliance. Forest Service regulations
governing NEPA compliance are found in 36
CFR Part 220. Regulations by the Council on
Environmental Quality regarding compliance
with NEPA during planning processes are found
in 40 CFR Parts 1500 – 1508.

•

Special Areas (“Roadless Areas”). Forest
Service regulations governing State petitions
for Inventoried Roadless Area Management are
found in 36 CFR Part 294.

•

Wilderness/Primitive Areas. Forest Service
regulations regarding wilderness/primitive areas
are found in 36 CFR Part 293.

•

National Recreations Areas. Forest Service
regulations regarding National Recreation Areas
(e.g., Flaming Gorge NRA) are found in 36 CFR
Part 292.

•

Protection of Archaeological Resources.
Forest Service uniform regulations regarding the
protection of archaeological resources are found
in 36 CFR Part 296.

The Administrative Appeal Process
Certain decisions of Forest Service officials may be
appealed administratively under the Forest Service Appeal
Regulations found in 36 CFR Part 215. Generally,
appeals must be filed with the appeal deciding officer as
follows:
If the Responsible
Then the Appeal
Official Who Made the
Deciding Officer is:
Decision is:
Chief
Secretary of Agriculture
Regional Forester or
Chief of the Forest Service
Station Director
Forest Supervisor
Regional Forester
District Ranger
Forest Supervisor
•

Timber Management Planning and Sale of
Timber. Forest Service regulations regarding
timber management planning and the sale and
disposition of timber are found in 36 CFR Parts
221, 223.

•

Range Management. Forest Service regulations
governing range management are found in 36
CFR Part 222.

•

Minerals. Forest Service regulations governing
minerals management are found in 36 CFR Part
228.

•

Fish and Wildlife. Forest Service regulations
governing fish and wildlife are found in 36 CFR
Part 241.

See 36 CFR Section 215.8. A decision by the Appeal
Deciding Office in any given appeal constitutes the final
disposition of the appeal. 36 CFR Section 215.8(b)(3).
Not all decisions by Forest Service officials are subject
to appeal. Check 36 CFR Sections 215.11 and 215.12
for a list of decisions that are and are not subject to
administrative appeal.
Forest Service Manual, Handbook, and Other
Directives
The Forest Manual and Handbooks make up the Forest
Service Directive System. These documents set forth the
Forest Service’s policy, practice, and procedure to guide
internal management, control all programs and give
direction to Forest Service Employees.
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Forest Service Manual (FSM)
The FSM gives guidance needed on a continuing basis by
Forest Service line officers and primary staff.
A web link to all parts and sections of the FSM is
available at: http://www.fs.fed.us/im/directives/
Series 2000 of the FSM, entitled “National Forest
Resource Management,” is the core of the FSM. Topics
addressed in this series are Environmental Management,
Range Management, Recreation, Wilderness and Related
Resource Management, Timber Management, Watershed
and Air Management, Wildlife Fish and Sensitive Plant
Habitat Management, Special Uses Management, and
Minerals and Geology. Series 5000 of the FSM, entitled
Protection and Development, has an important section
dealing with fire management.
The abovereferenced web
link organizes
the FSM into a
section entitled
Service-Wide
Issuances that
contains issuances
applicable
nationwide to
the entire Forest
Service, a second
section entitled
Field Issuances
specific to
certain regions
and national
forests, and a
third section
combining all
service-wide and
field issuances. As a practical matter, it is easier to click
to the third section that combines all issuances.
Handbooks
Forest Service Handbooks (FSH) give special guidance
and instruction for carrying out FSM directions. The
FSH are read mainly by specialists and technicians and
are organized in the same manner as the FSM. Access
to the FSH is also available at: http://www.fs.fed.us/im/
directives/

Other Forest Service Directives
The USDA Forest Service Strategic Plan FY 2007 – 2012
is available at: http://www.fs.fed.us/publications/strategic/
fs-sp-fy07-12.pdf
Forest Service technical publications, articles and position
papers are available at: http://www.fs.fed.us/publications/
Current Forest Service Plans and Ongoing Forest Plan
Revisions
Ashley National Forest: Web link to 1986 Land Resource
Management Plan: http://www.fs.fed.us/r4/ashley/
projects/lrmp/1986lrmp.shtml
Web link to ongoing plan revision process: http://www.
fs.fed.us/r4/ashley/projects/forest_plan_revision/forest_
plan_home.shtml
Dixie National
Forest: Web
link to 1986
Land Resource
Management
Plan: http://www.
fs.fed.us/r4/dixie/
projects/lmp/

docs/1986forestplan/index.shtml
Web link to ongoing plan revision process: http://www.
fs.fed.us/r4/dixie/projects/lmp/index.shtml
Fishlake National Forest: Web link to 1986 Land
Resource Management Plan: Unavailable
Web link to ongoing plan revision process: http://www.
fs.fed.us/r4/dixie/projects/lmp/index.shtml
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or are currently undergoing environmental analysis and
documentation.

Manti-Lasal National Forest: Web link to 1986 Land
Resource Management Plan: http://www.fs.fed.us/r4/
mantilasal/projects/forest_plan_1986/planindex.shtml

To access the SOPAs for any of Utah’s National Forests,
go to the following web site and use the map or drop
down lists to view the SOPA for a particular National
Forest: http://www.fs.fed.us/sopa/state-level.php?ut

Web link to ongoing plan revision process: http://www.
fs.fed.us/r4/mantilasal/projects/projectsforestplan/
forestplan_revision.shtml
Uinta-Wasatch-Cache National Forest: Circa 2000
Revised Forest Plan of Uinta portion: http://www.fs.fed.
us/r4/uwc/projects/uinta/planning/index.shtml
2003 Revised Forest Plan of Wasatch-Cache portion:
http://www.fs.fed.us/r4/uwc/projects/wcnf/index.shtml
Forest Service News Releases
Archives of Forest Service releases, by date and year going
back several years from the present, are available at the
following U.S. Forest Service newsroom sites:
• National: http://www.fs.fed.us/news/2008/
releases.shtml
•

Region 4 – Intermountain Region: http://www.
fs.fed.us/r4/news/

•

Ashley National Forest: http://www.fs.fed.us/r4/
ashley/news/

•

Dixie National Forest: http://www.fs.fed.us/r4/
dixie/news/index.shtml

•

Caribou-Targhee: http://www.fs.fed.us/r4/
caribou-targhee/news/

•

Fishlake National Forest: http://www.fs.fed.us/
r4/fishlake/news/

•

Manti-Lasal: Not available

•

Sawtooth National Forest: http://www.fs.fed.us/
r4/sawtooth/news/index2008.shtml

•

Uinta-Wasatch-Cache: http://www.fs.fed.us/r4/
uwc/news/

Federal Register Notices
The Federal Register FR is a newspaper of the day to
day activities of Federal agencies. It is published every
business day by the National Archives and Records
Administration (NARA).
Today’s Federal Register
To see the latest news of U.S. Forest Service activities in
today’s FR, go the following internet address and scroll
down to “Forest Service.”
http://www.gpo.gov/su_docs/aces/fr-cont.html
Alternatively you can scroll to “Agriculture Department”
and click on the link to “Forest Service.” If there is
no entry for “Forest Service,” then there are no notices
released for the U.S. Forest Service today.
Tomorrow’s Federal Register
For access to agency actions to be published in
tomorrow’s FR, go the following internet address and
again, scroll down to Forest Service or to Agriculture
Department:
http://www.federalregister.gov/inspection.aspx
Browse Federal Register by date, back to 1998
Back issues of FR dating back to 1998 are available at:
http://www.gpoaccess.gov/fr/browse.html
Current Year Federal Registry Index – Arranged by
Agency
A special FR index arranged by agency is available for the
current year at:
http://www.archives.gov/federal-register/the-federalregister/indexes.html

Forest Service Schedule of Proposed Actions (SOPA)
One of the most useful tools for keeping abreast of he
latest actions in Utah National Forests is the Forest
Service Schedule of Proposed Actions (SOPA). The
SOPA is published in January, April, July, and October.
It contains a list of proposed actions that will soon begin
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CHAPTER 21

UTAH’S LEGISLATIVE PROCESS
Nearly everyone is familiar with the old adage: “There are
two things you don’t want to see being made—sausage
and legislation.” While this might be true, county
officials can’t afford to be oblivious to the legislative
process. With county government’s role as a provider
of many state services and nearly all functions of county
government spelled out in Utah State Code, there is
simply too much at stake for county government not to
be involved in the state legislative process.

of the bill cannot wait until the general session. Special
sessions typically last only a day or two and there is
usually general consensus on any bill being considered.

The legislative session begins on the fourth Monday in
January1 and runs for 45 days,2 although the legislature
typically doesn’t conduct official business on weekends.
During the six and a half weeks the legislature is in
session, it considers, on average, some 800 bills and
produces a budget for the state’s upcoming fiscal year
which runs from July 1 to June 30. Each year, UAC
tracks upwards of 100 bills that either directly or
indirectly affect county government. Additionally,
UAC follows the budget process to try and ensure that
important county functions such as health and human
services, jails, and roads receive the necessary funding.

The Bill is Drafted
A state legislator takes an idea to the Office of Legislative
Research and General Counsel. One of the office’s
attorneys then drafts a bill. The bill is given a number
and a fiscal note.

During the rest of the year, the legislature still remains
active with monthly interim meetings typically scheduled
on the third Wednesday of each month beginning in
April and running through November. At these interim
meetings, various legislative committees study a number
of issues in greater detail than would be otherwise
available during the hectic legislative session. By the
end of the interim season, each interim committee has
several pieces of legislation ready to be introduced as a
committee bill during the general legislative session.
Additionally, the legislature can be called into special
session at the direction of the Governor.3 These special
sessions usually deal with issues relating to the budget or
legislation where for one reason or another, the passage

HOW A BILL BECOMES A LAW
While there are numerous ways a bill becomes law (the
legislature can vote at any time to suspend their rules
and skip most of the steps outlined below), the following
outline presents the typical way a bill becomes a law.

The Bill Is Introduced and Heard in Committee
The bill is introduced before a legislative body (either
the Senate or House, depending on the bill’s sponsor)
and then assigned to a standing committee by the Rules
Committee. The standing committee reviews the bill and
hears public testimony. The committee then votes on
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whether to pass the bill out to their legislative body with
a favorable recommendation.
The Bill Returns to the Floor
Provided the standing committee passes out the bill with
a favorable recommendation, the bill returns to the floor
where the body debates the bill and votes on it. If a
majority of the legislators approve the bill, it moves to the
other legislative body.
The Bill Moves to the Other Legislative Body
Following passage from one body, the bill follows the
same process through the other legislative body. It is
introduced, assigned a standing committee by the Rules
Committee, voted on in committee, and returned to the
full body for debate and a final vote.
The Bill is Signed, Presented to the Governor, and
Becomes Law
If both bodies approve of
the same version of the
bill, the bill is signed by
both the president of the
Senate and the Speaker of
the House. The bill is then
prepared in final form and
presented to the governor
to sign or veto. Provided
the governor signs the
bill, it becomes law on
its effective date (60 days
following the end of the
session,4 unless another
date is specified in the bill).
UAC’S ROLE AT THE LEGISLATURE
The Utah Association of Counties represents county
government’s interests at the legislature. UAC staff
reviews all legislation, committee meeting agendas, and
floor debate to identify and monitor all issues related
to county government. Like the legislature, UAC’s
legislative season continues throughout the year.
UAC Legislative Committee
Each week during the general session, UAC’s Legislative
Committee meets to consider newly introduced
legislation, changes to existing legislation, and general
legislative strategy. These meetings are broadcast
throughout the state via video conferencing to encourage

as much participation from county officials as possible.
All elected county officials have a vote on the committee
and are invited to participate. The decisions made in the
Legislative Committee meetings serve as the marching
orders for UAC staff when dealing with particular bills
and issues at the legislature.
County Officials Day at the Legislature
One day each legislative session is designated as County
Officials Day at the Legislature. On this day, state
legislators join county officials for lunch providing county
officials important one-on-one time with their Legislators
to inform them on issues of county importance.
UAC Legislative Coordinating Committee and
Affiliate Workshops
During the months that the legislature is not in session,
UAC and county affiliate groups prepare for future
legislative sessions. The UAC Legislative Coordinating
Committee (LCC) serves
the role of the Legislative
Committee during the
interim season. The LCC
includes affiliate presidents
and affiliate legislative chairs
as well as a number of county
civil attorneys who assist
in the drafting of UAC
proposed legislation. County
affiliate groups are charged to
develop legislative priorities
during their summer
workshops and report those
priorities to the LCC as the
committee meets. Additionally, the LCC is charged with
preparing UAC’s position statements to be voted on at
the UAC Annual Convention in November.
UAC Position Statements
Each November at the UAC Annual Convention, county
officials vote on a number of position statements prepared
by the UAC Legislative Coordinating Committee. The
position statements reflect the position of UAC for as
many pieces of legislation UAC is aware of leading up to
the legislative session. By taking positions on these issues
in November, UAC is able to get its message out to the
legislature in the weeks prior to the legislative session as
well as expedite UAC Legislative Committee meetings
during the session.
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UAC Communication
UAC is dedicated to ensuring county officials are as up to
date on legislative issues as possible. To that end, UAC
has provided a number of resources to county officials
interested in following the legislative session.
• The UAC website (UACnet.org) is updated
daily during the legislative session and includes
an online tracking sheet with information on
every bill UAC has taken a position on during
the session. The website also includes agendas
and materials for UAC Legislative Committee
meetings posted at least a day in advance. The
website also features a legislative blog that details
UAC’s efforts on Capitol Hill.
•

UAC publishes a Legislative Recap booklet after
the general session offering a short description
of each bill UAC tracked and its final fate. The
recap also offers a short narrative on UAC’s
successes and failures during the session.

•

UAC staff regularly makes individual phone calls
and sends emails and faxes to various county
officials concerning legislation of particular
interest.

sure they are attractively presented. Generate the data, if
necessary, from county sources. UAC staff can help by
reviewing your data and suggesting ways to present it.
Know the Legislators
Research your target legislator or committee–their party,
occupation, and previous votes. UAC staff can be very
helpful. Call the staff prior to your presentation and
discuss the legislators you are targeting.
Pre Meeting
Arrive to the meeting early. If it is a committee meeting,
talk to the committee members. Introduce yourself to
them if they do not know who you are.
Presentation
Be as brief as you can. Simplify your message into one
or two key ideas and emphasize those concepts. Refer to
your talking points and hand out copies of it and your
data and statistics. Clearly tell them what you want them
to do.

COUNTY OFFICIALS’ ROLE AT THE
LEGISLATURE
While UAC staff is willing and capable of lobbying
the legislature on any bill or issue affected county
government, elected county officials are often the most
influential voice for county government at the legislature.
Phone calls, emails, and faxes from one elected official
to another often carry tremendous weight. If an elected
official is ever interested in lobbying the legislature on
any issue, UAC staff is more than happy to provide the
support and technical know-how to make the effort
a success. Below are seven points to consider when
lobbying:
Message Development
Make sure you have identified a simple, clear message.
Prepare talking points that are easy to read and are only
one sheet long.
County Statistics and Data
Collect statistics, data, budget estimates, costs, etc., that
apply to your county. Make sure you know how they
were collected and when they were last updated. Make
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Report to UAC Staff
Let UAC staff know the results of the presentation. Ask
for their help in following up or coordinating with other
counties.

making it of particular importance for counties in rural Utah.
(Endnotes)
1
2
3
4

Don’t Take It Personal
Often legislators will not agree with you on a particular
issue. Do not let this affect your relationship with the
legislators. Chances are you will need their help with
additional legislation at a future date.
NACO AND FEDERAL LEGISLATION
While UAC may on occasion deal with federal
legislation, the lion’s share of federal legislation affecting
county government is coordinated by the National
Association of Counties (NACo). NACo deals with
issues that affect counties throughout the country such as
Medicare and Medicaid and federal election law.
County officials are encouraged to participate in NACo
and every year Utah’s county officials (both elected and
non-elected) are welcome to serve on each of NACo’s
steering committees. Those committees include:
• Agriculture and Rural Affairs
•

Community and Economic Development

•

Environment, Energy and Land Use

•

Finance and Intergovernmental Affairs

•

Health

•

Human Services and Education

•

Justice and Public Safety

•

Labor and Employment

•

Public Lands

•

Telecommunications & Technology

•

Transportation

Interested county officials should inform UAC staff of
their interest. The UAC Executive Board ultimately
makes the decision as to which county officials will serve
on which NACo steering committee.
In addition to its national reach, NACo also deals with
regional issues with its Western Interstate Region (WIR)
arm. WIR focuses a great deal with public land issues,
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Utah Constitution, Art. VI, section 2
Utah Constitution, Art. VI, section 16
Utah Constitution, Art. VII, section 6
Utah Constitution, Art. VI, section 25

CHAPTER 22

WORKING WITH THE MEDIA

MEDIA RELATIONS
Probably among the most important relationships a
public official can develop is with their local reporter
or editor. They are one of the main gatekeepers to
communicating information to your constituents and
others.

Reaching out to the general public requires the help
and support of local or statewide media. And that’s why
media relations should be an important part of any
public official’s regular activities.
MASS COMMUNICATION OPTIONS
Mass communication options include advertising (TV,
Radio, Outdoor), postal mailing, e-mailing, internet
(website), and maybe a few other less-traditional methods
that are unique to a particular community. All of them
have pros and cons to consider:
Advertising
• Pros: Total control over how, when, and where
the message is presented.
•

Cons: Expensive (in some cases, cost prohibitive
for most counties); this includes creative
production and material costs of the ad itself and
then placement of it.

Postal Mailing
• Pros: Total control over how, when, and where
the message is sent.
•

There is an old maxim that “a good leader is a good
communicator.” And, while good communication does
include speaking to and with individuals and colleagues
about county issues, problems and solutions, it doesn’t
end there. The community-at-large needs to be included
in the picture. Transparency in a public official’s duties
strengthens the confidence of their constituents and other
community leaders,
Obviously, this can’t be done one-on-one or even by
holding a public meeting (as good as those things are).

Cons: Expensive; this includes labor and material
costs involved in assembling the mailing and
then postal rates.

E-mailing
• Pros: Free to send and total control over how,
when, and where the message is sent.
•

Cons: Mass e-mails are viewed as SPAM, thus
ineffective delivery; also, the time and cost of
delivering e-mail addresses and keeping them upto-date make it not always the best option.

Internet
• Pros: Perfect for use as a resource available on
demand; fairly inexpensive to post news and
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AN EXTRAORDINARY OPPORTUNITY
Compared to the private sector, public officials have an
extraordinary opportunity to communicate issues and
news at no cost to their community. This ought to be
embraced with open arms by county officials in these
times of tight budgetary constraints and close scrutiny of
spending practices.

information once a website is up and running;
citizens generally place a great deal of credibility
and confidence in what they read online;
total control over the look and content of
communications.
•

Cons: Expensive to get up and running and
then can be somewhat expensive to maintain,
depending on how often content is refreshed;
requires some advertising to maximize usage;
not very reliable at reaching large portions of the
population—even on an annual basis.

Consider this: How many companies comparable in size
to the average county in Utah, have a reporter assigned
to cover just them (or maybe just them and three or
four other companies)? On the national level, how many

By comparison, here’s a brief look
at Media Relations:
Media Relations
• Pros: Time is really
the only expense; most
effective at reaching
large percentages of the
population quickly.
•

Cons: Less control over
how, when, and where
the message is presented.

Notice that it says “less control” as a con to media
relations. It’s true that the public official makes the news
and the journalist reports it. But what most officials don’t
realize is that they actually have some control.
As smart as they are, journalists can’t possibly know
everything that a county is doing to serve its citizens,
and most of the time they don’t have the benefit of jobrelated experience in handling county issues. On top of
that, reporters are stretched thin. They attend meetings
and talk to people, but much of it is big picture stuff that
lacks depth and breadth. They need public officials to
explain and give them the context to issues.
Depending on the elected office, there are dozens of
interesting stories that can be told—new things that may
seem small or mundane, but can have make an impact on
residents. Unless someone brings them to the attention of
a reporter they go un-noticed. This is a lost opportunity
to make the public aware of things they would like to
know or have in the back of their minds when voting for
county officials every couple years.

Fortune 500 companies have a press corp of more than
100 reporters essentially camped on their doorstep 365
days of the year, like the White House does?
By virtue of the fact that a county is a governmental
entity—let alone the largest or one of the largest
employers in the area, and the fact that they are the
steward of millions of tax-payer dollars—counties have an
automatic pipeline right into the homes of constituents.
County officials would do well to seize this opportunity,
thinking of contacts with the local reporter as a contact
with the community. They are interested in public official
policies year-round—not just during the campaign
season. It’s much easier to win their support on decisions
and policies that are regularly communicated to them
than by waiting for the media to call. Communications
leadership also leads to greater influence and cooperation
from other community leaders (legislative, city, schools,
etc.) in issues where their help and/or understanding is
critical.
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PROFILE OF A JOURNALIST
Before we talk strategy, let’s examine and better
understand the reporters themseleves. Keep in mind,
these are generalizations and may not completely fit the
reporters in your community, but reviewing them likely
sheds a little bit of light on most journalists:
1. Reporters have homes, families, and pay taxes
just like other citizens. They care about and have
a broad general interest in lots of issues affecting
their communities and may even be particularly
passionate about a few of them. In other words,
they are a lot like most county officials.
2. They are under pressure
to meet deadlines. Most
receive relatively low
to average incomes
(depending on the
market and how far
up the chain they have
reached of course),
and most live modest
lifestyles.
3. Many work in a very
competitive and egodriven field, trying to
climb their company
ladder, either socially
by getting the best
stories, beats and
peer recognition
or monetarily by
capturing the top editor
jobs (or both). In rural
areas, reporters who are
content to stay in their
community may be driven more by their status
or recognition as a leader in the community.

FIVE KEYS TO SOLID MEDIA RELATIONS
1. Begin Building a Relationship
County officials should meet and visit with the reporter
that is assigned to cover county government stories. The
interview need not be long, but be used an chance to
get know each other through small talk. It would also be
important to understand their deadlines, including how
and when it’s apppropriate to contact them with story
ideas.
2. Really Get to Know Reporter(s)
Become a regular reader/viewer of their coverage. Much
can be learned about a reporter
just by reading and mentally
tracking the types of stories they
tend to report on, or the angles
they like to take. Every writer
has a style, strengths and pet
issues that can be spotted just
by following their work.
3. Communicate/Pitch Ideas
Newsworthiness is essential.
Reporters want to report on
stories that are interesting,
unusual or controversial—in
other words, stories that will
capture attention and grow
their audience. Along with
obvious headliners, a public
official can actually help elevate
some stories just by pitching the
right angle. Find an interesting
fact about an issue that will
draw the reporter’s attention:

Because reporters are deadline-driven, they appreciate
anything that makes their job faster and simpler—
ultimately this makes them look good. They easily
tire of extra hoops to jump through to get quotes and
additional information and will sometimes go elsewhere
to meet their deadline. That’s not to say they don’t care
about completeness and accuracy, in fact quite the
opposite is true. However, they have a product and only
a certain amount of time to finish it. Their customers will
simply not support the product if it is not delivered in a
predictable and timely fashion.

EXAMPLE: If you call a reporter and tell them you are
going to discuss a water treatment project at a meeting
next week you might get some interest. But if you tell
them that you are going to introduce a new program
that will improve resident’s water quality by 50% they
will want to know where and what time. You will have
begun to lead them into the story, thus ensuring not only
coverage, but communicating some key points that will
generate public support of the issue.
Officials can even help reporters put a local angle on a
national story:
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EXAMPLE: You may see that in the national news,
a specific governmental entity is under fire for making
records public, but not protecting individual identities.
This causes you to remember that your county dealt with
this same issue and you know the specifics of how it
works and that it works well. Just like you, your citizens
are watching the same national coverage and when they
see stories like this, they wonder what you are doing on
a local level to protect their identity. This is an easy sell
to reporters as they recognize that their readers are also
national news consumers and these issues usually transfer
easily to the local level.
Obviously, this is only done when there is good news
to report; if not, it’s a good opportunity to go to work
addressing the problem ahead of when a local reporter
may call on their own seeking your reaction. Local angles
on national stories are usually very time-sensitive. That is,
if it leaves the national headlines for more than a week, it
becomes more difficult to successfully pitch locally.
Public officials are occasionally at a disadvantage as a
story breaks and the media seeks the comment or reaction
of a county official. Sometimes there is information
to share and other times not. Either way, is should be
viewed as an opportunity to show communications
leadership and help the public understand the facts that
are available and work with the media to deliver more
information as it becomes available.
Determine some regular interval for communicating
to reporters newsworthy story ideas. Once a week,
once a year and everything in between could be
appropriate, depending on what’s newsworthy. County
commissioners/council members may find that a
weekly phone call to a reporter can really help clarify
things for them. A county recorder, on the other hand,
may only have a few newsworthy events each year to
pitch. Whatever the case, this regular contact will be
appreciated and help grow the relationship.
Details are important to reporters—it saves them
tremendous time. Therefore, officials should seek to
provide as much background information as possible
to help reporters get quickly up to speed on an issue.
Even photos and video reel are appropriate background
material and will actually get even greater consideration.
4. Use Press Releases & Guest Editorials
Press Releases are as old as time, but are still a great
tool effectively announce routine items. Not everyone

is a great writer, but the better a press release is written
the more likely it is to be printed. If written really well,
in an un-biased tone, reporters will simply place the
story exactly as it is given to them (word-for-word). It’s
also a good idea to include a photo and background
information, when time and opportunity permits.
Guest editorials are opinion articles given to newspaper
editors for publication. They allow the county official to
explain, in their own words, their side to an issue. They
also are an excellent means of conveying information
to the public that maybe the newspaper decides not to
cover. Not every guest editorial submitted makes it into
the publication; and editors usually reserve the right to
edit them for grammar, punctuation, spelling, style, etc.
But, ultimately, the writer has pretty good control over
the message. It’s a good idea to discuss the newspaper’s
policies for guest editorial with an editor or reporter
before writing as this will ensure a greater chance for
success.
5. Thank Them
It’s a good practice to thank a reporter when they have
done a good job. This can be done in-person or as a
note that is mailed (or e-mailed) to them. Another
consideration is sending a letter of praise to their editor.
Everyone appreciates and responds to recognition. It
doesn’t usually keep them from reporting negative stuff,
which is certainly a good thing, but it may buy a county
official a little bit of patience or extra opportunity from
the reporter in the future. Please also beware that gifts
and even taking a reporter or editor to lunch is not a
good idea. Some may view it as a bribe or a public official
seeking a favor—at the very least it will make them feel
uncomfortable and may even cause them to look for
other examples of inpropriety.
THE ADVANTAGE OF PREPAREDNESS
In controversial stories (those with two or more
competing viewpoints) reporters will follow a predictable
pattern of quoting sources. As a source, you always want
to try and be the first one quoted for two reasons: (1)
Because there’s always a chance the reporter won’t be able
to get a quote from the other side of the issue and your
side will get the best coverage; (2) News stories follow an
inverted pyramid style, meaning they are written with the
most important information first. This is so consumers
can read as much or little as they need, beginning with
the headline.
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But it’s also a convenient way for an editor to cut a story
down if they need to save time or space (which they often
do). They can cut the last paragraph or last 30 seconds
of video and still get the gist of the story out there. This
sometimes creates what media relations professionals call
the “2-1 story advantage.” This is when the first person
gets their first statement in, then follows a rebuttal
statement by the other side, and is wrapped up with a
conclusion statement by the first person. Thus, giving the
first person (usually the more proactive or easiest person
to work with) the edge on which way the story leans or
at least the most coverage or opportunity to explain their
side of the issue.

idea to guess or speculate. Citizens are much more
forgiving of someone that doesn’t know everything
than they are of dishonesty.
5. Speak as though everything is on the record.
Officials should always assume that everything said
will be attributed to them. Most local reporters want
their interviewees to feel comfortable in speaking
with them and so they will make small talk. That’s
okay—it’s good to be friendly with them, but never
assume that in a friendly exchange they will keep
confidential information from getting into the news.
6. Follow-up with the reporter. This includes unanswered questions, terms that can be better clarified,
or additional information that is now available. For
the most part, journalists strive for accuracy and
anything that saves them the embarrassment of an
error will always be welcomed and appreciated.

INTERVIEWING
Entire books have been written on this topic. Along with
seeking out a good book that covers this subject more indepth, here are seven basic tips:
1. Never go into an interview angry. This often
turns a story about an issue that doesn’t have much
shelf life into a story about the person who gets angry
that seems to drag on for days or weeks and can even
be brought up again years later. Negative press gets
forgotten much more quickly for the person who is
calm and rational.

7. Be polite and gratious. Thank them for their
time. They should come away feeling that the
experience was good and that the official was open
and approachable. Common courtesy and genuine
friendliness will keep officials in good favor with
reporters and usually assure the same respect back.

2. Be prepared. Anticipate every single possible
question that will be asked and evaluate the
best, most transparent response possible. Good
communicators literally practice their responses as
much as time permits—this can’t be over-done as it
will allow the person being interviewed to come off
more trusted and knowledgeable. If the information
is complex or it’s possible that details will be asked
about, it’s appropriate to utilize note cards or other
reference materials.
3. Shorten up responses. Reporters will always
pull the quick and simple sound bites or quotes
from interviews to save time and space. Give them
lots of them to choose from. Use the detailed, yet
simple explanations to help the reporter shape the
story in their words. Most news stories will only
use 1-2 sentences of what a person has to say so it’s
important to be short and concise. The reporter will
explain the rest in their own words.

PRESS CONFERENCES

4. Always be truthful. A public official that does not
know an answer or is not completely certain, should
always be upfront about that—it’s never a good

Press conferences can be valuable if the information
warrants it. Usually, these are reserved for big
announcements that affect large populations of the
community or even state. Here are some tips for holding
news conferences:
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1. Adequate notice. Give the media about a week’s
notice, if possible. More than that and they may
forget, less than that and they may be stretched too
thin to cover it.
2. Pick a good time. There are certain times that
work better or worse for reporters. Typically, midmorning during the middle days of the business week
is best for maximum coverage and bigger audiences
and, for what it’s worth, Friday afternoon or evening
(or weekends) is best for no coverage and less
audiences.

responses in short, concise sound bites. If necessary,
it is appropriate to limit the amount of time taken
for questions.

3. Pick a suitable location. Choose a place with
adequate seating that creates the best visual for
photographers. They don’t like always showing just
talking heads during a newscast—it’s boring—so
think carefully about the backdrop and other
surroundings so that it can make for a creative shot.

Also (very important), avoid answering rhetorical
questions. Speculation is not a good road to go down
and is sometimes irrelevant to most issues anyway.
Just stick with the facts and leave speculation to the
media.

For example, the county commissioner riding a
motorcycle at the opening of a new motorcycle shop
will always get more and better coverage than the
same official standing at the podium and talking at
the opening of a new motorcycle shop.
4. Prepare materials. Create handouts of
background information and other details to help the
reporters package their story. Again, making their job
easy saves them time and makes them look good.
5. Think soundly. If needed, provide adequate
audio arrangements for reporters (ie microphones,
and sound capturing boards for videographers).
6. Timely messages. Prepare agendas and remarks
ahead of time, if possible, allowing for more
complete control of the experience. Keep them brief.
A good press conference will last 15-30 minutes tops.
Very seldom will a press conference be broadcast
or printed in its entirety. Some conferences will be
valuable enough to capture about 15-30 seconds of
audio and video, and most will either not be covered
or only a small picture or some video only will be
used. So, it’s critical to keep remarks and speakers
brief and “on message.”
7. Q & A. Allow for questions at the end. Reporters
will use this as an opportunity to ask questions or to
clarify previous statements. Often they will use your
reactions to those questions as sound bites. So, as was
stated earlier, anticipate those questions and polish

8. Post-conference interviews. Allow for interviews
of key individuals (not just those making the
remarks) just after the press conference. The media
often want to interview those who are directly
impacted by announcements to round out the
coverage. Be sure and have one or more of them
available to be interviewed.
MISTAKES, MISQUOTES THE MEDIA MAKES
Sadly, the media does make mistakes and even more
unfortunate is that any attempts to correct the matter are
not as widely viewed—thus the “damage” is done. Always
call the reporter and editor’s attention to mistakes, but
do so in a calm and matter-of-fact manner. They need to
know they did something wrong, but it’s more important
to keep the relationship strong and respectful. If the
situation is handled properly, they will go out of their
way to make sure the offended official is dealt with more
fairly in the future.
In very rare instances something published about an
official could be false and not simply a mistake. For a
public official, this can be far more than just frustrating.
It’s not usually recommended, even in really bad
situations, but public officials do have a legal course of
action they can take.
Defamation, Libel and Slander Law
Occasionally, public officials find themselves in conflict
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of words to the point they feel unjust damage has been
done to their reputation. Most commonly this is labeled
as “defamation of character,” which generally includes
“libel” or “slander.”
What Are Defamation, Libel and Slander?
Defamation is when someone communicates a false
statement (either specific or implied) that is couched as
being factual, and results in some sort of negative impact
on that person. Libel is simply the printed or “fixed
media” version of defamation (ie newspaper, internet,
magazine), whereas slander comes in the form of spoken
or oral communication (TV, radio, public speech).
Most defamation lawsuit actions must meet all of the
following criteria:
1. A false and defamatory statement concerning
another;
2. The unprivileged publication of the statement to
a third party (that is, somebody other than the
person defamed by the statement); a statement
is considered “published” when it is made to a
third party (so in other words it does not have to
be printed).
3. If the defamatory matter is of public concern,
fault amounting at least to negligence on the part
of the publisher; and
4. Damage to the plaintiff (ie damage to the
reputation of the plaintiff)
In some jurisdictions there is such a thing as “per se”
defamation. This is where allegations are presumed
to cause damage to a plaintiff. Per se defamation may
include:
• Attacks on a person’s professional character or
standing;
•

Allegations that an unmarried person is unchaste;

•

Allegations that a person is infected with a
sexually transmitted disease;

•

Allegations that the person has committed a
crime of moral turpitude;

Jurisdictions vary on some elements of a cause of
action when it comes to defamation. Some of these
modifications to common law include when an action
can be filed, the defenses to an action for defamation, or
even an allowance to give a defendant an opportunity to
apologize before damages can be sought.

What Defenses Do Defendants Have?
There are six main defenses for someone who has
potentially defamed another person.
1. Truth. This is the most important defense in
a defamation action. If what the defendant
communicates is accurate, then defamation will
not stand. Just because someone wants to keep
a matter private, does not mean they have been
defamed by anyone.
2. Privilege. This might include a statement that
a witness has made in court or perhaps an
argument made by a lawyer in the same venue.
These are considered privileged statements and,
no matter how wrong or false, will not support
an action for defamation.
3. Opinion. This gets a little bit dicey. If a
communication is ultimately considered an
opinion and not a fact, it is not considered
defamation. How the communication is viewed
will depend on context and that has to do with
the perception of the community about the
person making the communication. If they are
perceived as a person who would be in a unique
position to know something for a fact then it
could be taken in a context of fact. For example,
if you have a family member say publicly that
you are a thief—it would be more likely that the
community would receive that statement as fact
than as an opinion, compared to if a complete
stranger had made the statement.
4. Fair Comment on a Matter of Public Interest:
Similar to opinion, if another public figure
in your community is being investigated for
embezzlement, you can, without fear of a
defamation suit, share your opinion that the
allegation is true. It must be proven that the
communication was an honest opinion, not
motivated by malice.
5. Existing Poor Reputation. Some have been able
to successfully demonstrate that the person they
were making defaming remark about already had
a poor reputation in the community, thus his/her
remark did nothing further to defame them.
6. Innocent Dissemination. This has to do
with the awareness of the defendant that the
communication they gave or delivered was
defamatory. This particularly protects, for
example, a postal delivery person who is not
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aware they are facilitating the communication of
something that is defaming.
One other uncommon defense for defamation is that the
plaintiff gave the defendant approval to disseminate a
defamatory statement.
The Public Figure Doctrine
Public figures (including elected officials) must do one
additional thing—prove that the communication was
made with “actual malice”. In other words, that the
person communicating knew the statement was false and
either intentionally or recklessly went forward with it.
This is based on First Amendment rights and as clarified
in a landmark Supreme Court case in 1964 (New York
Times v. Sullivan) that outlined this additional condition.
Actual malice is sometimes difficult to demonstrate as
shown in a court case in 1983 where Israeli leader Ariel
Sharon sued Time Magazine over their charges of his
involvement in a refugee camp massacre. The jury agreed
that while the story did include some statements that
were defaming to Sharon, the magazine did not act with
actual malice and thus no damages were awarded.
Even those who most would not consider to be a public
figure can have the law apply to them as though they
were. For example, there are instances where because of
some action (be it positive or negative) an average citizen
is thrust into the public spotlight. They are known to the
court as an “involuntary public figure” even though they
did not necessarily invite this status. Just like a public
figure, they are required to meet the additional actual
malice requirement.
The courts also recognize what is known as “limited
public figure” status, which basically means someone
who does things to generate publicity in a narrow area
of focus. For example, this might include someone who
writes a letter to an editor about a raunchy TV program
and is then poked fun of in the media. Because they put
themselves out there, so to speak, they are subject to the
status of a public figure in the eyes of the court.
Is Defamation Action a Good Idea?
As harmful and frustrating as defamation may be,
offended public officials have to consider carefully
whether or not they want to proceed.

Many do not realize the incredible amount of scrutiny
and increased news coverage a defamation lawsuit can
generate. Even if your community knows about the false
statement, do you really want the entire state or nation to
know about it? Some false statements can be downright
embarrassing and the increased coverage can add an
enormous pressure and stress to one’s personal life that
will not leave anytime soon.
And remember too that the media is more interested
in covering the sensational aspects of the case than the
resolution. In other words, this daily, weekly or even
monthly intensity may result in a low-profile, un-covered
victory which does very little to negate all that preceeded
it.
Another important consideration is money. Defamation
cases are very hard to win. The Associated Press estimates
that only five percent of all defamation cases involve
public figures. Most cases are considered small and runof-the-mill with only paltry damage awards. And most
attorneys will not accept cases on contingency of damage
awards. The lawsuit would be in the personal capacity
of the official and so, obviously, the county attorney
cannot represent you. Add to that the fact that most
media outlets have deep pockets and liability insurance to
protect them, and this becomes a true case a David and
Goliath, without the same biblical outcome.
And, finally, consider this: offended parties have the
burden of proof on every single element in order to win.
If they fail to do this, no matter how much of it they
were able to prove, most onlookers following the case will
assume that the public official lost because the statements
were in fact true.
So as not to completely discourage, some plaintiffs do
successfully fight and win defamation suits in court—it
is possible with the right circumstances and situations.
But a public official must tread carefully down this road,
and must listen to the counsel of professionals, weighing
all the options to help them determine if a defamation
lawsuit is best.
MISTAKES, BLUNDERS OFFICIALS MAKE
Yep, just like reporters, public officials make mistakes
and sometimes communicate things they regret. The
best policy here is to very quickly (same day or next)
acknowledge it, apologize and move on. Depending on
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the severity of the statement, most stories like this last
about one news cycle because acknowledgement tends
to take the wind out of it, and in some jurisdictions may
be enough to help you avoid being sued if what was said
was slanderous. Denying it, becoming defensive about it,
or delaying a response typically gives the story more legs
and can thus allow it to last several news cycles (weeks,
months or more) leaving nothing but devastating affects
on reputations and careers.
GOVERNMENT IN THE SUNSHINE
Chapter 13 of this handbook explained in detail most
of the technical and legal requirements of Utah’s two
“Sunshine laws”—the Open Meetings Act and the
Government Records Access & Management Act
(GRAMA). Please refer to that chapter to better
understand the law’s technical requirements so you can
better abide by those statutory provisions. However,
when it comes to dealing with the press and public, it
may be necessary to read between the lines in the Open
Meetings Act and GRAMA and, occasionally, bend over
backwards to satisfy media and public needs even where
such a response may not be specifically required by the
law.
It often becomes the case that a local government might
be able to follow Open Meetings or GRAMA statutory
requirements with exactness and remain completely
within the requirements of the law, and still have it
turn out to be a hollow victory when the public or
the media has reason to think that splitting legal hairs
is just the county’s means of denying public access to
government business. For instance, as explained in
Chapter 13, the Open Meetings Act permits a county
commission to conduct private staff meetings to discuss
executive or administrative activities such as planning
job assignments. The law treats such meetings as not
being covered by the Open Meetings Act, and therefore,
a county commission would be legally justified in
excluding reporters or citizens from staff meetings.
The deeper question is whether there is a genuinely
good reason for a county commission to generate the
antagonism that may result. In such cases, a county
commission would be well advised to consider the extent
to which excluding the public or the media from a staff
meeting is really necessary and decide whether to open
such meetings to the public, even when not required by
statute.

Likewise, a county will often be justified by a strict
reading of GRAMA in declining to make certain
government records available to the press or to the public.
Be aware, however, that the Utah Supreme Court has
very forcefully reminded government representatives
that their goal, in responding to a GRAMA request,
ought to be focused more around “How do I make this
record available?” rather than “How do I keep this record
confidential?” The court tells us that GRAMA is not an
occasion for “adversarial combat” between a county and
a records requestor. Both the court and specific statutory
provisions in GRAMA require that a government officer
go through a “balancing test” in deciding whether or
not to release certain documents. This test is based on
the notion that while some records might technically be
considered confidential under a strict reading of the law,
there may be sufficient public interest in a matter—or
other good reasons—to release a document regardless of
its technical classification.
County officials are well advised to be aware that
reporters treat GRAMA and the Open Meetings Act as
important as the First Amendment. Many reporters have
as much knowledge and expertise in GRAMA and the
Open Meetings Act as an attorney; will have studied both
laws’ provisions carefully; and will require that a county
official give an exact legal justification for refusing access
to a record or a meeting.
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CHAPTER 23

MISCELLANEOUS MATTERS

EMINENT DOMAIN
Representatives of local government will never encounter
any controversy or problem that is more divisive,
unpopular, frustrating, and sometimes just plain heartrending than eminent domain. Eminent domain is
the power which governments hold that allows them
to condemn and purchase real property, regardless of
whether the current owner wishes to sell. The US and
Utah Constitutions both require that a government
entity pay full and fair compensation when it condemns
property, but this does not take into account personal,
family-related, and sentimental attachments to “the
family farm” which
have nothing
whatsoever to
do with fair
and adequate
compensation.
This section will
consist of two parts;
the first will offer
suggestions, hints
and tips to reduce
the unpleasantness
as much as possible
and to perhaps
even achieve an
amicable (or at least
non-adversarial)
resolution of eminent domain controversies. The second
section will be a short review of the legal principles which
govern the condemnation process.
Condemnation Hints and Tips
While the condemnation process will often be difficult,
there are a number of things a local government
representative can do to make the process easier and
less adversarial. These revolve primarily around the

government’s willingness to be open and fair about the
process and do what it can to build trust with persons
affected by eminent domain. (UAC is indebted to Brent
N. Bateman, Lead Attorney in the Office of the Property
Rights Ombudsman, for his suggestions and help regarding
this section.)
1. County leaders and their staff should do all
within their power to build credibility and trust
with property owners from the beginning of the
eminent domain process. There is no adequate
substitute for having capable and understanding
county staff talk face-to-face with property
owners to explain
to them the process
and help them to
understand the
situation and their
legal rights. The
county should take
care to explain both
the procedure and
the need for the
particular project
that requires the
condemnation and
should truthfully
answer any questions
regarding the
matter. Do not
avoid discussing any aspect of the procedure;
doing so will almost always be perceived as
dishonesty. Specifically, give copies of the
county’s property appraisal willingly and early in
the proceedings. This appraisal will be available
to the homeowners under condemnation laws, as
well as either through a GRAMA request or civil
discovery, so it’s best to offer it willingly upfront.
If the county is basing its offer on the appraisal,
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and has confidence that it is accurate, do not be
reluctant to make the appraisal available.
2. Do your best to avoid taking an adversarial
attitude with property owners or other interested
members of the public. This relates, again, to
point 1 where the governmental entity would
do well to build confidence and trust—nothing
will destroy that trust as quickly as an adversarial
approach to the matter. Always be willing to
talk to property owners (and, more especially,
let them talk) and willingly give access to any
relevant information or written materials that
the county has regarding either the proposed
building project or the eminent domain process.
This does not mean the county should always
agree to every demand the property owner
makes. The county has legitimate and important
interests that it should protect. Rather, the
county should communicate openly and in good
faith.
3. County officials would do well to offer fair
compensation and a just price for the property at
the very beginning of the process. Generally, the
county’s offer will be the fair market value of the
property, as determined by an appraisal done by
a licensed, independent appraiser. Do not lowball any initial offer as this will, at best, only save
the county a few dollars but do so at the cost
of fair negotiation, inciting anger and distrust.
This will often lead to a protracted conflict that
will quickly negate any monetary savings. There
is every likelihood that the property owner will
receive full and fair compensation if the matter
goes to court, and the county’s reluctance to
make a fair offer in the first place may affect the
court’s final award if litigation results.
4. Give the public a fair opportunity to speak
and to vent their feelings, individually or
collectively. There is no substitute for allowing
townspeople an opportunity, especially in a
formal setting, to vent their feelings in public.
It is a vastly therapeutic exercise and one which
generally costs the county little in return. In
cases where a project involves a large number of
condemnations it is often valuable to schedule
public hearings even when these are not required
by law.
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5. Work closely with the State Office of the
Property Rights Ombudsman. The OPRO is
committed to being fair and completely unbiased
in helping both the property owner and the
government to resolve eminent domain disputes.
The OPRO can provide assistance, including
advising the government, to try and help the
process go more smoothly and work out an
amenable agreement between the parties. Not
only is this approach advisable, it is required by
state statute.
6. In circumstances in which the relocation of a
family or business results from a condemnation,
do everything within your power to assist the
property owners in the relocation process. The
county, and certainly the OPRO, have better
resources than individual citizens or small
businesses to help in this process.
7. When the project is underway or completed,
ensure that the mess is cleaned up and attractive
landscaping is restored insomuch as it is
possible. Be sure to impose this requirement on
any contractors working on the project. Keep
your promises during and after construction.
Sometimes the contractor may default on certain
obligations, such as restoring landscaping, and
the local government may find it advisable to go
in and fix the problem immediately, suing the
contractor later for contract default.
8. Even if eminent domain litigation results,
continue to engage in negotiations, and try
to settle the matter amicably. Litigation is
always the last resort, but continue to try for a
negotiated settlement; sometimes litigation is
a powerful catalyst in this process. Usually the
OPRO will continue to assist the parties through
mediation, after litigation has begun.
9. Recognize that while litigation is often
undesirable and should only be used as a last
resort, do not avoid it when it is necessary.
It is an accepted part of the condemnation
proceedings and its object is to see that both
parties get their desired result. Remember, the
purpose of litigation is to ensure fair and just
compensation for the property owner—this
underscores why the county should offer fair and
just compensation in the first place.

10. When it is all done, be sure and go through
with the plans to actually build and finish the
project. Be aware that there may be penalties
imposed by law if the project is never started or
is abandoned, when the government has used
condemnation proceedings.
The Eminent Domain Process
The eminent domain process is a means by which a
government desiring to purchase real property and
an unwilling seller of that property determine what
will be just
compensation,
meaning the
actual fair
market value of
the property in
question. Fair
and adequate
compensation for
property taken is
required both by
the constitutions
of the United
States1 and
the State of
Utah,2 and the
procedures
therefor are
laid out in a
comprehensive
state statutory scheme.3 A relatively new feature on the
condemnation landscape is the Utah State Office of the
Property Rights Ombudsman (OPRO), a state agency
charged with facilitating the condemnation process,
providing information to all parties regarding applicable
procedures, and, when possible, providing mediation
and arbitration as part of the condemnation process.4
Counties engaging in eminent domain are required
by law to provide property owners with information
regarding the OPRO’s services.5
Counties are empowered to condemn private property
through the eminent domain process pursuant to a
state statutory scheme;6 included are specific statutory
authorizations to acquire easements and other property
interests for flood control purposes, for streets, and to
terminate billboard property rights.7 In addition, a
county local building authority has the limited power

to use eminent domain.8 Counties may acquire water
rights through eminent domain, but only where it also
acquires the land appurtenant to those water rights.9
Lastly, community development and urban renewal
agencies have a limited power of eminent domain.10 (It
is interesting to note that private persons and businesses
also have a statutory right to eminent domain for limited
purposes, including road and water access.11)
The first step in the eminent domain process is to
identify the particular project and the intended use of the
property, determining whether or not this intended use is
a “public use.” If there is no public use, eminent domain
is not available.12 Statutes and case law have identified
the following kinds of “public uses” available to counties:
public buildings and grounds, cemeteries, public parks,
terminating billboards, public schools, roads and bridges,
public transit, storm water and drainage, sewer, water
resources, water rights, streams, agriculture and irrigation,
mining, railroads, logging, oil and gas, electric power,
telecommunication facilities, utilities (for municipalities),
telephone and telegraph, radio and television, economic
development, and certain emergency needs.13 Always
identify the specific property required for the project,
and ensure that condemning the property is necessary for
the project. The statute requires that the project “must
be located in the manner which will be most compatible
with the greatest public good and the least private
injury.”14
In order to be certain of the owners of record, a title
search is advisable early in the process. A mistake
regarding the actual record owner of the property will
disrupt the process to the point where it will have to be
abandoned and restarted.
Before a local government engages in an eminent
domain proceeding, it will, obviously, need to examine
the property and determine whether it meets the
needs of the intended project. If the current owners
are uncooperative, the county may seek a court
order authorizing entry on the subject property for
surveying and locating the project.15 As mentioned,
the government is required to locate the project—and,
therefore, the property to be acquired—in a manner
that is least harmful to private property interests. The
first mandated procedural step is acquiring an accurate,
independent appraisal of the property’s value; the
law requires this be done before any negotiations are
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commenced and also provides that the property owner
may accompany the appraiser during his examination.16
During negotiations, the county is required to make
an offer that would be considered “just compensation”
based on the appraisal; this offer may not be less than the
lowest approved appraisal of fair market value.17 During
negotiations, the county’s representative is required to
provide two disclosures to the owner: first, information
regarding the services and functions of the OPRO, along
with its address and telephone number and, second,
disclose that any oral commitments or promises made
by the county are not legally binding. The foregoing
information must be provided to the property owner at
least 14 days before the county commission or council
votes to approve filing an eminent domain lawsuit.18

whether this is a whole parcel or only a part thereof.
Litigation regarding all parcels relating to the project
and lying within the county (and therefore various
owners) may be consolidated in the same proceedings
or may be divided among separate proceedings, at the
county’s option24 (the court may, however, decide itself
to either consolidate or separate the actions). The county
is required to serve a summons and complaint on all
affected property owners or other persons with an interest
in the property. This service of process establishes the
date upon which the property’s value is established; the
property valuation is fixed when the last affected property
owner is served.25
When it is necessary to complete a project before
the delays which are usually inherent in litigation, a
county may file a motion for immediate occupancy
which permits the county to begin construction on
the project while the condemnation litigation is still
underway.26 This motion is filed by the county’s
attorneys in the district court presiding over the
condemnation proceeding and must also be served on
the various property owners and defendants. In this
motion, the county sets out the alleged value of the
property to be condemned and explains any damages
or other excessive costs that will accrue to the county
based on delays arising out of litigation. Filing this
motion requires that the county deposit funds with the
court sufficient to cover the appraised valuation of the
property. Note that a property owner is free to withdraw
those funds from the court, but doing so abandons any
defense to condemnation, except a claim for additional
compensation.27

During negotiations, design and project planning may
continue and county representatives are permitted to
enter the property, after the OPRO information is
provided and disclosures made, at reasonable times and
upon reasonable notice to the property owner.19 The
county’s representative should mention the possibility
of eminent domain litigation but may not use threats
or intimidation to force a negotiated settlement. The
county is further required to notify the property owner
of his or her rights to a mediated or arbitrated resolution
with the assistance of the OPRO.20
The county is required to schedule a public hearing and
notify the property owners involved at least 10 days
before that meeting.21 After permitting the property
owners to speak, the county commission or council
then decides whether to approve the condemnation and
proceed to filing a legal action.22
If a final settlement is not resolved through either
negotiation or alternative dispute resolution, the
county commission or council may adopt a resolution
authorizing litigation and may then proceed to file a
complaint in district court initiating eminent domain
litigation. State law requires that certain specific
information be included in a condemnation complaint,
starting with the plaintiff (the county), a statement of the
plaintiff’s authority to bring the litigation, and, where
a right-of-way is sought, a map explaining the general
route and beginning and ending points. The names of
all known owners and claimants to the property must
be included as defendants.23 The complaint must also
include a legal description of each piece of land at issue,

Be aware that, like any litigation, the parties may
continue to negotiate outside the courtroom in order
to resolve the matter and save the costs and delay of the
court proceeding. Counties ought to do their best to
maintain on-going, good faith negotiations. Once the
court has entered a final judgment of just compensation,
that amount must be paid to the property owner within
30 days. Where there are multiple property owners, the
award can be paid into the court and the defendants
themselves will determine how to divide the proceeds.28
BANKRUPTCY
County government may not experience bankruptcy
issues on a very regular basis, but these matters come up
in circumstances in which a person or business who owes
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the county money—typically property taxes or propertyrelated fees, such as garbage, sewer or water—files for
bankruptcy. In such cases, the county treasurer, who
generally collects these taxes and fees is the person who is
typically notified of the pending bankruptcy proceeding,
and treasurers or assessors who can also collect tax on
personal property will often need the assistance of the
county attorney to adequately protect the county’s
interests.
Bankruptcy in the United States is wholly within the
jurisdiction of the federal government under provisions
of the U.S. Constitution and through congressional
enactments in the form of the Bankruptcy Code.29 A
bankruptcy case in Utah is filed in the U.S. Bankruptcy
Court in Salt Lake City or St. George and may take
one of several different forms. Chapter 7 represents the

most drastic form of bankruptcy in which an individual’s
or business’ assets are liquidated to pay debts. Under
Chapter 11, business debtors (and some individuals
with substantial debts and assets) file for rehabilitation
or reorganization in a way to pay off existing debts.
Chapter 13 bankruptcy contemplates rehabilitation
with a set payment plan, usually for individual persons
who have a regular source of income. Most bankruptcy
filings are chapter seven and chapter 13, but any form of
bankruptcy may have an effect on tax monies owed to a
county. The county will be presented, usually through
the treasurer’s office, with a notice of a bankruptcy
filing which includes the deadline in which the county
must file its proof of claim (proof of tax debt), which
is necessary to get paid through the bankruptcy
proceedings. If it is a chapter 11 or 13 proceeding, the
county will also eventually receive notice of a payment
plan to settle and restructure debts. In response, the

county may need to file objections to the extent that the
plan does not pay the county in accordance with its proof
of claim. In a chapter 7 proceeding, the bankruptcy
trustee directs the liquidation of the debtor’s non-exempt
property and oversees the distribution of proceeds to the
debtor’s various creditors. In chapter 11 and chapter
13 proceedings the bankruptcy estate owns, controls
and possesses property and assets and a payment plan
is confirmed which devotes some portion of income to
repaying creditors, generally over a period of from three
to five years.
The amount of money a creditor can expect from a
bankruptcy proceeding will be determined to a large
extent by whether he is a secured creditor. Fortunately,
tax and fee obligations originating out of property
taxation are typically considered as secured under
bankruptcy law because the law treats such debts as actual
liens on the property. This means if the county takes
appropriate and timely action the county usually should
be able to recover all property taxes and fees due and
owing.
The most important thing for county officials to consider
in responding to a property tax debtor’s bankruptcy is
to respond quickly to any notices or other documents
received. The county treasurer should especially
be careful to forward materials immediately to the
county attorney for action. The county attorney’s
responsibilities may be more complicated, but the forms
for a bankruptcy proof of claim are immediately available
online and are fairly self-explanatory. Key issues that the
county attorney will want to be aware of include: 1) in
chapters 7, 11 or 13, when property to which county
liens are attached is sold, ensure that liens are paid in full
with statutory interest at the time of closing; and 2) in
chapters 11 or 13, ensure that payment plans reimburse
the county in accordance with its proof of claim,
including that a) payment of the statutory interest rate
from the date of the petition; b) the collateral securing
the county’s claim at the fair market value of the land,
not the amount of the tax debt; and c) the county’s claim
is correctly designated and paid as a secured claim. More
specific information about bankruptcy proceedings is
available from other sources, including the bankruptcy
court itself. Two pieces of advice, do not give up or think
that this is a matter which is too complicated for an
intelligent response and, second, be aware that sometimes
bankruptcy proceedings may move fairly quickly and
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the county’s close attention to notices and deadlines is
important.
MUNICIPAL INCORPORATION AND
ANNEXATION
Counties are directly involved and have specific statutory
responsibilities regarding the proposed incorporation
of a new municipality. The incorporation of a city
(population over 1,000 people) is a special election
procedure and is explained in detail in chapter 14 of
this handbook. In summary, a city incorporation is
accomplished as follows: an initial citizen’s petition is
filed with the county requesting that the county conduct
a “feasibility study” to determine whether incorporation
is economically practical; second, the feasibility study
is conducted by a county contractor and the results
presented at two public hearings; third, no further action
takes place unless a second citizen’s petition is circulated
and filed requesting that the matter be placed on the
ballot; next, the matter is submitted to the electorate on
a ballot which also includes voting for a particular form
of city government; and last, city officials are elected and
the matter is finally certified to the lieutenant governor’s
office.30
COUNTY DONATIONS TO CHARITY
Both state statute and Utah case law impose significant
limitations on a county’s ability to make donations of
money or other county resources to private entities for
charitable purposes. In summary, the law prohibits a
county from giving away the taxpayers’ resources except
where specifically permitted by state statute.
The leading Utah case on this matter is Sears v. Ogden
City, 533 P.2d 118 (Utah, 1975). In that case, Ogden
had closed and vacated a public street and made a gift
of the property to the Ogden City School District,
which owned adjacent property. The court held that
local governments in Utah do not have the authority
to give away property for less than and compensation.
Property owned by a local government is held in trust,
by the government, for the use and benefit of its citizens
and taxpayers and any disposition by gift, or without
consideration, must be based on specific legislative
authority.
This holding was reiterated by the court in Salt Lake
County Commission v. Salt Lake County Attorney, 985
P.2d 899 (Utah, 1999) (the “Short Decision”). In this

case the court again held that local governments in Utah
may not donate or contribute funds or other resources
for charitable purposes unless, again, the legislature has
specifically permitted such a donation by state statute.
Several Utah statutes address this issue and, in some cases,
grant specific statutory authority to donate county funds
or resources. For instance, a county is authorized by
statute to “appropriate funds for the support of the arts,”
which includes performing and visual arts and literary
subjects.31 Further, counties and other local governments
are permitted, under the provisions of the Interlocal
Cooperation Act, to share tax and other revenues with
other local political subdivisions, convey property to
another public agency based on any consideration that
may be agreed upon, or exempt other government entities
from permit or fee requirements.32
In 2007, the legislature considerably expanded the
authority of counties to make donations or contributions
to non-profit entities. Under these provisions, a county
may provide services, non-monetary assistance, or
monetary assistance to a non-profit entity, if “the county
receives fair and adequate consideration in return.”
The statute, however, gives considerable leeway in
determining what is adequate consideration by stating
that it may be non-monetary and may “include anything
that in the judgment of the county legislative body
contributes to the safety, health, prosperity, moral wellbeing, peace, order, comfort, or convenience of county
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inhabitants.” Based on this standard, a county commission
or council could make either a financial or a non-monetary
contribution to a non-profit entity but should, in doing so,
establish a legislative record in which the commission or
council specifically finds some appropriate value or benefit to
county inhabitants, as described above.33
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United States Constitution, Amendment V and Amendment
XIV, section 1
Utah Constitution, Article I, section 22
§§ 78B-6-501, et seq.
§§ 13-43-201, et seq.
§ 78B-6-505(2)
§ 17-50-302(2)(a)(iii)
§§ 17-8-5; 17-27a-407(2)(b); and 17-27a-511(1)(e)
§§ 17D-2-101 et seq.
§ 17-50-302(2)(b)
§ 17C-1-206
§ 78B-6-501
§ 78B-6-501
See, generally 78B-6-501, 502, and elsewhere in the Utah
Code
§ 78B-6-506(1)
§ 78B-6-506(2)
§ 57-12-13(2)
§ 57-12-13(3)
§ 78B-6-505(1)
§ 78B-6-506(2)
§§ 78B-6-505(2)(b); 13-43-204
§ 78B-6-504(d)
§ 78B-6-504(c)
§ 78B-6-507(1)
§ 78B-6-507(2)
§ 78B-6-512
§ 78B-6-510
§ 78B-6-510
§§ 78B-6-514 and 515
U.S. Constitution, Article I, section 8; United States Code,
Title 11
§ 10-2-101 to 124, see chapter 14
§ 17-50-320
§§ 11-13-214 and 215
§ 17-50-303
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APPENDIX

WHERE DO I FIND THAT
STATUTE THAT SAYS . . .?
Because so much of what counties do is directly governed by state statute, UAC felt that it might be valuable to
provide a list or index of commonly encountered statutes which would make it easier for county officials to find what
they are looking for in the Utah Code. The Code should be available in your county in a five-volume, paperback
edition which is published annually by LexisNexis. In addition, your county may have a 30-volume, hardback Utah
Code called West’s Utah Code Annotated (the word “annotated” refers to the fact that the 30-volume set also includes
references to case law and court decisions involving particular statutes). Lastly, the State of Utah’s official website
www.utah.gov includes the Utah Code at the “legislative branch” drop-down menu.
A reference or citation to the Utah Code usually consists of three sets of numbers separated by dash marks. The first
set is usually two numbers, with occasional capital letters, and is referred to as the “Title.” Titles are the very broadest
and most general topics within the Utah Code; there are approximately 80 of them and they refer to a variety of
subjects such as cemeteries, the Election Code, husband and wife, nuisances, railroads, state government and affairs,
and water and irrigation. The title which most directly affects counties is Title 17, sometimes referred to as the
“County Code.”
The second set of numbers, which is usually one to three numerals, refers to chapters or topical subdivisions within
each general title. For instance, in the County Code, (Title 17), Chapter 16 refers to county officers and includes
various provisions regarding eligibility and residency requirements, powers and duties, deputies, and salaries and fees.
The last of the three groups of numbers is the individual section number, which will refer to a specific topic within the
broad chapter. Sections may vary from a single sentence to multiple pages with many subdivisions, usually referred to
as subsections. When a subsection is cited it usually appears as one or more numbers and letters, each surrounded by
parentheses, appearing as part of the third group of numbers. For instance a citation to Section 17-16-9(2)(a) refers
to the County Code (Title 17), county officers (Chapter 16), office hours (Section 9) and the requirement that county
officials keep their offices open for business as directed by the county legislative body (subsection 2a).
Occasionally a citation to a Utah Code section will include the abbreviation “et seq.,” which is short for “et sequence,”
which is translated as “and following.” This refers to the practice of citing just the first section in a group or series of
sections that all deal to the same subject matter; “et seq.” simply means look at the following sections as well as the one
cited. The sign “§” means “section.”

A
Access to Records, GRAMA: § 63G-2-201, et seq.
Acquiring Goods & Property: § 17-50-312
Administrative Responsibilities, Executive/Manager: § 17-52-504(3)(b)
Administrative Rules & Regulations, Binding on Justice Court Judges: § 78A-7-210
Administrative Rules, internal to Commission/Council: § 17-53-207
Aging Services: § 62A-3-102, et seq.
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Airport, Highway & Public Transit Sales Tax, Second Class Counties: § 59-12-2218, et seq.
Airports: § 17-50-305(1)(e)
Amendments to Optional Plan, Change in Form of Gov’t: § 17-52-404
Appeals, GRAMA: § 63G-2-401, et seq.
Approval of County Budget: § 17-36-1, et seq.
Approval of Hiring: § 17-16-7
Arts, County Support for: § 17-50-320
Assessor, Assist Board of Equalization: § 59-2-1001(5)
Assessor, Functions and Duties Generally: §§ 17-17-1, et seq.; 59-2-1301, et seq.
Attendance Requirement, County Officers: Repealed in 1980s
Attorney for Executive and Council: § 17-15-27
Attorney, Civil Legal Functions and Responsibilities: § 17-18-1(7), 17-18-2
Attorney, District Attorney: § 17-18-1.9
Attorney, Prosecution Functions and Duties: § 17-18-1, et seq.
Attorney, Written Legal Opinions: § 17-18-1(7)(c)
Auditor and Clerk Consolidation: § 17-53-101(2)
Auditor, Budget Responsibilities: § 17-36-1 et seq., 17-36-3(5)
Auditor, Functions and Duties: § 17-19-1, et seq.
Auditor’s Certificate, Bond Obligation within County Debt Limit: § 11-1-1
Audits and Financial Statements: § 17-36-36
Authority to Levy Taxes: § 17-53-220

B
Bidding Requirements, Public Buildings: § 11-39-101, et seq.
Board of Canvassers, Commission/Council: § 20A-4-301
Board of Equalization, Assistance from Assessor: § 59-2-1001(5)
Board of Equalization, Commission/Council: § 17-53-218
Board of Equalization, Duties & Procedures: § 59-2-1001, et seq.
Bonds & Debt, Bond Elections, Ballot Language: § 11-14-206
Bonds & Debt, Bond Elections: § 11-14-201, et seq.
Bonds & Debt, Bond Issue for Convention Facilities: § 17-12-4
Bonds & Debt, Commission/Council Authority, Debt Limit: § 17-12-1
Bonds & Debt, Election Notice & Procedures: § 11-14-202 & 203
Bonds & Debt, Form, Time, & Place of Payment: § 11-1-5
Bonds & Debt, General Obligation Bonds: § 11-14-310
Bonds & Debt, Gov’t Purposes & Joint Ownership: § 17-12-3
Bonds & Debt, Issuing Bonds: § 11-14-301, et seq.
Bonds & Debt, Local Gov’t Bonding Act: § 11-14-101, et seq.
Bonds & Debt, Public Hearing Requirements: § 11-14-318
Bonds & Debt, Refunding Bonds, Limitations: § 11-14-309
Bonds & Debt, Utah Refunding Bond Act: § 11-27-1, et seq.
Bonds, Fidelity, Elected Officials: § 17-16-11
Boundaries: § 17-50-104
Boundary Changes, Minor: § 17-2-209
Boundary Changes, Substantial: § 17-2-203
Boundary Disputes: § 17-50-105
Broad Omnibus Power, Commission/Council: § 17-53-201 and 17-50-302(1)(b)
Budget Approval, Health Department: § 26A-1-110(2)(d)
Budget Officer, County Executive or Manager: §§ 17-19-19(1)(b) & 17-36-3(5)
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Budget Officer: § 17-19-19 and 17-36-3(5)
Budget Preparation and Adoption: § 17-36-1, et seq.
Budget Responsibilities, Auditor: § 17-36-1 et seq., 17-36-3(5)
Budget, Final Approval, December 31: § 17-36-15
Budget, Initial Proposal, November 1: § 17-36-10(1)
Budget, Mid-Year Changes: § 17-36-22 -25
Budget, Process & Approval: § 17-36-1, et seq.
Budget, Public Hearing: § 17-36-10 to 13
Building Permits & Inspections: §§ 17-50-304 & 58-56-9
Business License Fees: § 17-53-216
Buying Goods & Property: § 17-50-312

C
Capital Improvement Budget: § 17-36-46
Car Rental and Restaurant Tax: § 59-12-603
Career Service (Merit) System: § 17-33-1, et seq.
Certified Copies, Recorder: § 17-21-3
Chairperson, Commission/Council: § 17-53-203
Change in Form of Gov’t, Commission Form: § 17-52-501
Change in Form of Gov’t, Amendments to Optional Plan: § 17-52-404
Change in Form of Gov’t, Attorney Review: § 17-52-204
Change in Form of Gov’t, Community Council Form: § 17-35b-303
Change in Form of Gov’t, Consolidated City & County: § 17-35b-304
Change in Form of Gov’t, Council-Manager Form: § 17-52-505
Change in Form of Gov’t, County Council as Legislative Body: § 17-52-404(3)(a)
Change in Form of Gov’t, Executive-Council Form: § 17-52-504
Change in Form of Gov’t, Expanded County Commission: § 17-52-502
Change in Form of Gov’t, Must be Consistent with Statutes: § 17-52-401
Change in Form of Gov’t, Transition Timing: § 17-52-207 & 17-52-403
Change in Form of Gov’t, Urban County: § 17-35b-302
Change in Form of Gov’t, Initiating a Change: § 17-52-201
Change in Form of Gov’t, Study Committee: § 17-52-301, et seq.
Changing the County Seat: § 17-11-1
City & County Consolidation Form of Gov’t: § 17-35b-304
City Authority, Unaffected by County Ordinances: § 17-50-304, 17-50-314
City Code: Title 10
City Incorporation Elections: § 10-2-102, et seq.
Civil Legal Representation, by Attorney: § 17-18-1, 17-18-2
Civil Service for Firefighters: § 17-28-1, et seq.
Claims Against the County: § 17-50-401, et seq.
Class B Roads: § 72-3-103
Class of Counties, Population: § 17-50-501
Clerk and Auditor Consolidation: § 17-53-101(2)
Clerk, District Court Clerk: §§ 17-20-1, 78A-5-108
Clerk to Retain Ordinance Book: § 17-53-208
Clerk, Clerk to Commission/Council: § 17-20-1, 17-20-1.5
Clerk, Election Officer: §§ 20A-1-102(28)(b) & 20A-1-402
Clerk, Election Responsibilities: § 20A-2-304
Clerk, Functions and Responsibilities: § 17-20-1, et seq.
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Closed Meetings, Lawsuits: § 52-4-205(1)(c)
Closed Meetings: § 52-4-204 & 205
Collecting Property Taxes: § 59-2-1301, et seq.
Commission/Council Approval of County Hiring: § 17-16-7
Commission/Council Chairperson: § 17-53-203
Commission Form, Change in Form of County Gov’t: § 17-52-501
Commission/Council Meetings, Open and Public: § 52-4-101, et seq.
Commission/Council Oaths and Subpoenas: § 17-53-203(3), 17-53-217, and 17-53-226
Commission/Council Power, Omnibus: § 17-53-201
Commission/Council Sets Salaries: § 17-16-14 & 19
Commission is the County Executive: § 17-52-501(2)
Commission/Council, Clerk: § 17-20-1, 17-20-1.5
Commission/Council, Internal Rules: § 17-53-207
Commission/Council, Investigation Authority: § 17-53-106, 212, 226, and 303
Commission/Council, Meetings at County Seat: § 17-53-204
Commission/Council, Meetings: § 17-53-204
Commission/Council, Police Power Ordinances: § 17-53-223(1)(a)
Commission/Council, Quorum Requirement: § 17-53-203
Commission/Council, Tax Power:§ 17-53-220
Commission/Council, Appoint Constables: § 17-25a-1, et seq.
Commission/Council, Board of Equalization: § 17-53-218
Commission/Council, Consent to Hire Deputies: § 17-16-7(1)(a)
Commission/Council, Creation of Justice Courts: § 78A-7-102(1), (2) and (3)
Commission/Council, Expanded Commission Form of Gov’t: § 17-52-502
Commission/Council, Legislative and Executive Powers: § 17-52-501(2)
Commission/Council, Ordinances: § 17-53-208
Commission/Council, Records: § 17-53-209
Commission/Council, Special Meetings: § 17-53-205
Commission/Council, Vice-chair: § 17-53-203
Commissioners, Special Application of Open Meetings Act: § 52-4-103(5)(b)(iii) & 103(10)(b)
Community Council Form, Change in Form of Gov’t: § 17-35b-303
Community Development & Renewal Agencies: Title 17C
Community Development Projects: § 17C-4-101, et seq.
Competitive Bids, Public Buildings & Improvements: § 11-39-101, et seq.
Condemnation, County Power: § 17-50-302(2)(a)(iii)
Condemnation, Local Building Authority Power: § 17D-2-202
Condemnation, Notice of Property Rights Ombudsman Services: § 78B-6-505(2)
Condemnation, Public Hearing & Notice: § 76B-6-504(2)
Condemnation: § 78B-6-501, et seq.
Conflicts of Interest, Prohibition & Disclosure: § 17-16a-1, et seq.
Consent of Commission/Council to Hire Deputies: § 17-16-7(1)(a)
Consolidated City & County Gov’t: § 17-35b-304
Consolidating Elected Offices: § 17-16-3 & 4
Consolidation of Auditor and Clerk: § 17-53-101(2)
Constable, Authority Revoked by Commission/Council: § 17-25a-1, et seq.
Constable, Term of Office and Appointment: § 17-25a-1, et seq.
Constables, Appointed by Commission/Council: § 17-25a-1, et seq.
Constables, Duties and Powers: § 17-25a-1, et seq.
Contracting for Goods & Property: § 17-50-312
Contracts, Purchasing Agent: § 17-53-307
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Controlled Records, GRAMA: § 63G-2-304
Controlling & Directing Litigation: § 17-53-315
Convention and Visitor’s Bureau: § 17-31-2(1)(a)
Convention Facilities: § 17-31-2, et seq.
Conviction of a Felony, Removal of Officer: § 17-16-10.5
Council Executive Form, Change in Form of Gov’t: § 17-52-504
Council, County Legislative Body: § 17-52-401(5)
Council’s and Executive’s Attorney: § 17-15-27
Council-Manager Form, Change in Form of Gov’t: § 17-52-505
County Code: Title 17
County Executive is the Commission: § 17-52-501(2)
County Officers & Employees Disclosure Act: § 17-16a-1, et seq.
County Option Sales Tax, Public Transit: § 59-12-2213, et seq.
County Option Sales Tax: § 59-12-1101, et seq.
County Seat, Changing: § 17-11-1
County Seat, Commission and Council Meetings: § 17-53-204
County Seat, Location of Offices: § 17-16-9
County-wide Administrative Matters, Commission Supervision: § 17-53-106
Crimes Against Government: § 76-8-101, et seq.

D
Debt Limits, Auditor’s Certificate: § 11-1-1
Debt, Ballot Language: § 11-14-206
Debt, Bond Election: § 11-14-201, et seq.
Debt, Bond Issue for Convention Facilities: § 17-12-4
Debt, Commission/Council Authority, Debt Limit: § 17-12-1
Debt, Form, Time, & Place of Payment: § 11-1-5
Debt, General Obligation Bonds: § 11-14-310
Debt, Gov’t Purposes & Joint Ownership: § 17-12-3
Debt, Issuing Bonds: § 11-14-301, et seq.
Debt, Local Gov’t Bonding Act: § 11-14-101, et seq.
Debt, Notice of Election & Election Procedures: § 11-14-202 & 203
Debt, Public Hearing Requirements: § 11-14-318
Debt, Refunding Bonds: § 11-14-309
Debt, Utah Refunding Bond Act: § 11-27-1, et seq.
Declaration of Health Emergency: § 26-23b-102(b)(6)
Dependent Local Districts: Title 17B
Deputies, Commission/Council Consent to Hire: § 17-16-7(1)(a)
Deputies, Oath of Office: § 17-16-7(3)
Deputies, Status and Functions: §§ 17-16-7, 17-16-8
Deputies, Salary Set by Commission/Council: § 17-16-14 & 19
Deputy Sheriffs, Merit Commission: §§ 17-30-2(1) and 17-33-1
Director, Health Department: § 26A-1-110 & 111
Disaster Declaration, Commission/Executive: § 63K-4-301
Disaster, Emergency Succession: § 63K-1-401
Disclosure of Conflicts of Interest: § 17-16a-1, et seq.
Discretion of Elected Officials: § 17-53-106(1)(a)
Disputed County Boundaries: § 17-50-105
District Attorney, Creation of Office: § 17-18-1.9
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District Court Clerk: §§ 17-20-1, 78A-5-108
Donations by County to Support the Arts: § 17-50-320
Donations by County, Nonprofit Entities: § 17-50-303
Donations by County, to Other Governments, Interlocal Cooperation Act: § 11-13-214 & 215
Donations, Fair & Adequate Consideration in Return: § 17-50-303
Drug Abuse Services: §§ 17-50-318, 17-43-201, et seq., & 17-43-301, et seq.
Drug Testing, Employees: § 34-41-101, et seq.

E
Economic Development Projects: § 17C-3-101, et seq.
Effective Date for Emergency Ordinances: § 17-53-208
Effective Date of Ordinance: § 17-53-208
Elderly Services: § 62A-3-102, et seq.
Elected Officials, Vacancy: §§ 17-53-104 & 20A-1-508
Elected Officials, Merger: § 17-16-3 & 4
Elected Officials, Deputy, Salary Set by Commission/Council: § 17-16-14 & 19
Elected Officials, Eligibility: § 17-16-1
Elected Officials, Oath of Office: Utah Const., art. IV, § 10
Elected Officials, Salary, Set by County Commission/Council: § 17-16-14 & 19
Elected Officials, Supervision: § 17-53-106
Elected Officials, Swearing In: §§ 17-16-6
Elected Officials, Fidelity Bond: § 17-16-11
Elected Officials, Removal from Office by Judicial Procedure: § 77-6-1, et seq.
Elected Officials, Status and Power of Deputies: §§ 17-16-7, 17-16-8
Elected Officials, Supervision by Commission/Council: § 17-53-106
Elected Officials, Discretion: § 17-53-106(1)(a)
Election Canvassers, Commission/Council: § 20A-4-301
Election Code: Title 20A
Election Officer, County Clerk: §§ 20A-1-102(28)(b) & 20A-1-402
Election Responsibilities, Clerk: § 20A-4-304
Elections, City Incorporation: § 10-2-102, et seq.
Elections, Initiative: § 20A-7-501, et seq.
Elections, Referendum: § 20A-7-601, et seq.
Elections, Special: § 20A-1-203 & 204
Elections, County Provide Neutral Voter Information: § 20A-11-1203
Electronic Meetings, Open Meetings Act: § 52-4-207
Eligibility for County Office: § 17-16-1
Emergency Declaration, Commission/Executive: § 63K-4-301
Emergency Declaration, Health: § 26-23b-102(6)
Emergency Ordinances, Effective Date: § 17-53-208
Emergency, Succession: § 63K-1-401
Eminent Domain, County Power: § 17-50-302(2)(a)(iii)
Eminent Domain, Municipal Building Authority Power: § 17A-3-902(1) & 903(2)
Eminent Domain, Notice Requirement, Property Rights Ombudsman: § 78B-6-505(2)
Eminent Domain, Property Rights Ombudsman: § 13-43-201, et seq.
Eminent Domain, Public Hearing & Notice: § 78B-6-504(2)
Eminent Domain: § 78B-6-501, et seq.
Employee Disclosure Act: § 17-16a-1, et seq.
Employee Drug Testing: § 34-41-101, et seq.
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Employee Ethics: § 67-16-1, et seq.
Employees and Deputies, Hiring Approval: § 17-16-7
Employees: § 17-33-1, et seq.
Employing Relatives, Nepotism: § 52-3-1, et seq
Equalization, Board of, Commission/Council: § 17-53-218
Ethics, Prohibitions on Gifts: §§ 17-16a-4(1)(c)
Ethics, County Officers & Employees: § 17-16a-1, et seq.
Executive – Council Form, Change in Form of Gov’t: § 17-52-504
Executive and Council’s Attorney: § 17-15-27
Executive and Legislative Powers in Commission: § 17-52-501(2)
Executive and Legislative Powers: § 17-53-201; 17-50-301
Executive or Manager, Administrative & Executive Responsibilities: § 17-52-504(3)(b)
Executive Powers: § 17-53-302
Executive, County Budget Officer: §§ 17-19-19(1)(b) & 17-36-3(5)
Executive, Executive Orders: § 17-53-316
Executive, Settling Claims: § 17-50-401, et seq.
Expanded County Commission, Change in Form of Gov’t: § 17-52-502

F
Fees, Business License: § 17-53-216
Fees, GRAMA: § 63G-2-203
Felony Conviction, Removal of Elected Official: § 17-16-10.5
Fidelity Bonds, Elected Officials: § 17-16-11
Filling Vacant Elected Offices: §§ 17-53-104 & 20A-1-508
Financial Reports, Independent: § 17-36-39 and 40
Financial Statements and Audits: § 17-36-36
Fire Code Enforcement: § 53-7-204
Fire Protection: § 11-7-1, et seq.
Fireman Civil Service: § 17-28-1, et seq.
Fireworks Regulation: § 53-7-204
Fiscal Procedures Act, Budgeting: § 17-36-1, et seq.
Fiscal Year: § 17-36-3(13) and 3.5
Flood Control: § 17-8-1, et seq.
Forest Fires: 65A-8-201, et seq.
Form of County Ordinances: § 17-53-208
Franchises Over County Roads: § 17-50-307

G
Garbage Collection & Disposal: §§ 17-15-23, 19-6-503
General Power, Broad Interpretation: § 17-50-302(1)(b)
Gift Prohibitions, Ethics: §§ 17-16a-4(1)(c) & 67-16-5(2)(b) & (c)
Gift Prohibitions, Exceptions: §§ 17-16a-4(2) & 67-16-5(3)
Golf Courses: §§ 11-2-1, et seq., 59-12-602(4)
Government Records Access Management Act, GRAMA: § 63G-2-101, et seq.
Government Sector, Crimes: § 76-8-101, et seq.
Governmental Immunity Act: § 63G-7-101, et seq.
Governmental Immunity, “Caps”: § 63G-7-604
GRAMA, “Record” Definition: § 63G-2-103(22)
GRAMA, Access to Records: § 63G-2-201, et seq.
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GRAMA, Appeals: § 63G-2-401, et seq.
GRAMA, County Ordinance: § 63G-2-701
GRAMA, Fees: § 63G-2-203
GRAMA, General Rule, “Public”: § 63G-2-201(2)
GRAMA, Open Records, with Limited Exceptions: § 63G-2-102
GRAMA, Records Classification, Controlled: § 63G-2-304
GRAMA, Records Classification, Private: § 63G-2-302
GRAMA, Records Classification, Protected: § 63G-2-305
GRAMA: § 63G-2-101, et seq.

H
Health Code: Title 26
Health Department Budget: § 26A-1-110(2)(d)
Health Department Director: § 26A-1-110 & 111
Health Department Services: § 26A-1-114(1)
Health Emergency, Declaration: § 26-23b-102(6)
Highways: §§ 17-50-305, 17-50-309 & 72-3-103
Hiring Deputies, Commission/Council Consent: § 17-16-7(1)(a)
Hospitals: § 17-50-311
Hotel Room Tax: § 59-12-301

I
Immunity in Lawsuits: § 63G-7-101, et seq.
Incorporation of Cities, Elections: § 10-2-102, et seq.
Incorporation of Towns: § 10-2-125
Independence of Elected Officials, Commission/Council Supervision: § 17-53-106
Independent Financial Reports: § 17-36-39 and 40
Initiative Elections: § 20A-7-501, et seq.
Inspections, Building: §§ 17-50-304 & 58-56-9
Internal Operating Procedures, Commission/Council: § 17-53-207
Investigation by Commission/Council: § 17-53-106, 212, 226, and 303
Issuing Debt, Auditor’s Certificate, Obligation with County Debt Limits: § 11-1-1

J
Jail Capacity, Maximum: § 17-22-5.5
Jail Management, Private Contract: §§ 17-22-8(3), 17-22-4(2), 17-53-311(1)
Jail Responsibilities, Sheriff: § 17-22-2(1)(g) and (h)
Jail, Housing State Prisoners: §§ 64-13e-103 and 17-22-5(4)
Judicial Removal from Office: § 77-6-1, et seq.
Justice Court Judge, Appointment by Commission/Council: § 78A-7-201, 202, and 203
Justice Court Judges, Comply with County Administrative Rules & Regulations: § 78A-7-210
Justice Courts: § 78A-7-101, et seq.

L
Land Use, Ordinances: § 17-27a-501, et seq.
Land Use, Appeals: § 17-27a-701, et seq. & 17-27a-801, et seq.
Land Use, Billboards: § 17-27a-511 & 512
Land Use, Conditional Uses: § 17-27a-506
Land Use, Counties’ General Authority & Power: § 17-27a-102
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Land Use, Dedication of Streets: § 17-27a-607
Land Use, General Plan Preparation: § 17-27a-403
Land Use, General Plan Requirement: § 17-27a-401, et seq.
Land Use, Non-conforming Uses: § 17-27a-510
Land Use, Notice Requirements: § 17-27a-201, et seq.
Land Use, Planning & Zoning, Generally: § 17-27a-101, et seq.
Land Use, Planning Commission Powers & Duties: § 17-27a-302
Land Use, Planning Commission: § 17-27a-301, et seq.
Land Use, Public Notice, General Plan: § 17-27a-204 & 205
Land Use, Residential Facilities for the Elderly: § 17-27a-515 -518
Land Use, Subdivision Approval & Recording: § 17-27a-604 & 604.5
Land Use, Subdivisions: § 17-27a-601, et seq.
Land Use, Townships: § 17-27a-306
Landfill: §§ 17-15-23, 19-6-503
Lawsuits, Against Officers, Employees & Volunteers: § 63G-7-102(2) & 202(3)
Lawsuits, Award “Caps”: § 63G-7-604
Lawsuits, Closed Meetings: § 52-4-205(1)(c)
Lawsuits, Control & Direct: § 17-53-315
Lawsuits, Governmental Immunity Act: § 63G-7-101, et seq.
Lawsuits, Indemnify & Defend Officers & Employees: §§ 63G-7-202(3) & (4), 63G-7-902
Lawsuits, Settling Claims: § 17-50-401, et seq.
Legal Counsel for Executive and Council: § 17-15-27
Legal Opinions, Attorney: § 17-18-1(7)(c)
Legal Representation, Civil, by Attorney: § 17-18-1, 17-18-2
Legislative and Executive Branch Powers: § 17-53-201; 17-50-301
Legislative and Executive Powers, County Commission/Council: § 17-52-501(2)
Legislative Body is Commission/Council: § 17-52-501(2)
Legislative Body, Clerk: § 17-20-1, 17-20-1.5
Legislative Body, County Council: § 17-52-401(5)
Libraries: § 9-7-501, et seq.
License Fees, Business: § 17-53-216
Liens, Wrongful, County Recorder: § 38-9-3
Limited Power, Revenue and Tax: § 17-50-302(1)(a)
Local Building Authority: § 17D-2-101
Local Districts, General Powers: § 17B-1-103
Local Districts, General Provisions: Title 17B
Local Districts, Initiating Creation: § 17B-1-203(1)
Local Districts, Property Tax Limits: § 17B-1-1002(1)
Local Districts, Special Districts: § 17D-1-102(11)
Local Sales & Use Tax: § 59-12-201, et seq.

M
Manager or Executive: § 17-52-504(3)(b)
Maximum Jail Capacity: § 17-22-5.5
“Meeting” Defined for Open Meetings Act: § 52-4-103(5)
Meetings, Commission/Council: § 17-53-204
Meetings, Open and Public: § 52-4-101, et seq.
Meetings, Special, Commission/Council: § 17-53-205
Mental Health Services: §§ 17-50-318, 17-43-201, et seq., & 17-43-301, et seq.
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Merging Elected Offices: § 17-16-3 & 4
Merit Commission, Sheriff’s Deputies: §§ 17-30-2(1) and 17-33-1
Merit Principles: § 17-33-3
Merit System, Sheriff’s Deputies: § 17-30-1, et seq.
Merit System, County-wide: § 17-33-1, et seq.
Minutes, Open Meetings: § 52-4-203(1)
Monthly Attendance Requirement, County Officers: Repealed in 1980s
Motel Room Tax: § 59-12-301, et seq.
Municipal Authority, Unaffected by County Ordinances: § 17-50-304, 17-50-314
Municipal Code: Title 10
Municipal Incorporation, Cities, Elections: § 10-2-102, et seq.
Municipal Incorporation, Towns: § 10-2-125

N
Narrow Powers, Revenue and Tax: § 17-50-302(1)(a)
Nepotism: § 52-3-1, et seq.
Nonprofit Entities, Donations by County: § 17-50-303
Notice, Open Meetings Act: § 52-4-202(2)
Noxious Weeds: § 4-17-1 to 11

O
Oath of Office, Deputies: § 17-16-7(3)
Oath of Office, Elected Officials: Utah Const., art. IV, § 10
Oaths and Subpoenas, Commission/Council: § 17-53-203(3) and 17-53-217
Office of the Property Rights Ombudsman: § 13-43-201, et seq.
Officer, Elected, Eligibility: § 17-16-1
Omnibus Power, Commission/Council: § 17-53-201
One-day Attendance Requirement, County Officers: Repealed in 1980s
Open Meetings, Closing a Meeting: § 52-4-204 & 205
Open Meetings Act: § 52-4-101, et seq.
Open Meetings, “Meeting” Defined: § 52-4-103(5)
Open Meetings, “Public Body” Defined: § 52-4-103(8)
Open Meetings, Electronic Meetings: § 52-4-207, 52-4-103(3)
Open Meetings, General Rule of Openness: § 52-4-102
Open Meetings, Minutes: § 52-4-203(1)
Open Meetings, Notice, Internet Website: § 52-4-202(3)
Open Meetings, Notice: § 52-4-202(2)
Open Meetings, Special Application to Commissioners: § 52-4-103(5)(b)(iii) & 103(10)(b)
Open Records, GRAMA: § 63G-2-101, et seq.
Operating Rules, Commission/Council: § 17-53-207
Opinions, Legal, Attorney: § 17-18-1(7)(c)
Ordinance Effect, Cities Exempt: § 17-50-304, 17-50-314
Ordinance Effective Date: § 17-53-208
Ordinance Form and Format: § 17-53-208
Ordinance Publication Requirement: § 17-53-208
Ordinance Summary, Publication: § 17-53-208
Ordinances on File with the County Clerk: § 17-53-208
Ordinances, “Police Power” Commission/Council: § 17-53-223(1)(a)
Ordinances, Effective Date for Emergencies: § 17-53-208
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Ordinances: § 17-53-208

P
Parks and Sports Facilities: §§ 11-2-1, et seq., 59-12-602(4)
Permits, Building: §§ 17-50-304
Personnel Management: § 17-33-1, et seq.
Personnel Rules & Regulations: § 17-33-5
Planetarium: § 17-37-1, et seq.
Planning & Zoning & Land Use, Generally: § 17-27a-101, et seq.
Planning & Zoning, Appeals: § 17-27a-701, et seq. & 17-27a-801, et seq.
Planning & Zoning, Billboards: § 17-27a-511 & 512
Planning & Zoning, Conditional Uses: § 17-27a-506
Planning & Zoning, Counties’ General Authority & Power: § 17-27a-102
Planning & Zoning, Dedication of Subdivision Streets: § 17-27a-607
Planning & Zoning, General Notice Requirements: § 17-27a-201, et seq.
Planning & Zoning, General Plan Preparation: § 17-27a-403
Planning & Zoning, General Plan Requirements: § 17-27a-401, et seq.
Planning & Zoning, Land Use Ordinances: § 17-27a-501, et seq.
Planning & Zoning, Non-conforming Uses: § 17-27a-510
Planning & Zoning, Notice, Public Hearings, General Plan: § 17-27a-204 & 205
Planning & Zoning, Planning Commission Powers & Duties: § 17-27a-302
Planning & Zoning, Planning Commission: § 17-27a-301, et seq.
Planning & Zoning, Residential Facilities for the Elderly: § 17-27a-515 -518
Planning & Zoning, Subdivision Approval & Recording: § 17-27a-604 & 604.5
Planning & Zoning, Subdivisions: § 17-27a-601, et seq.
Planning & Zoning, Townships: § 17-27a-306
Police Power Ordinances, Commission/Council: § 17-53-223(1)(a)
Police Powers, Broad Interpretation: § 17-50-302(1)(b)
Policies & Procedures, Personnel: § 17-33-5
Population, Class of Counties: § 17-50-501
Power to Adopt Ordinances: § 17-53-208
Power to Raise Revenue, Limited: § 17-50-302(1)(a)
Powers of Deputies: §§ 17-16-7, 17-16-8 and 68-3-12(2)(v)
Powers, Executive: § 17-53-302
Private Records, GRAMA: § 63G-2-302
Privatization, County Jail: §§ 17-22-8(3), 17-22-4(2), 17-53-311(1)
Procurement Code – State: § 17-53-225(1)
Prohibiting Gifts, Ethics: §§ 17-16a-4(1)(c) & 67-16-5(2)(b) & (c)
Prohibiting Gifts, Exceptions: §§ 17-16a-4(2) & 67-16-5(3)
Property Rights Ombudsman, Notice of Services: § 78B-6-505(2)
Property Rights Ombudsman: § 13-43-201, et seq.
Property Tax, Uniformity Required: Utah Const. art XIII, § 2(1)
Property Taxes, Assessment of Property: §§ 59-2-201, et seq. & 59-2-301, et seq.
Property Taxes, Assessor’s Duties: §§ 17-17-1, et seq.; 59-2-1301, et seq.
Property Taxes, Board of Equalization: § 59-2-1001, et seq.
Property Taxes, Exemptions, Deferrals & Tax Relief: §§ 59-2-1101, et seq. & 59-2-1201 et seq.
Property Taxes, Tax Collection: § 59-2-1301, et seq.
Property Taxes, Tax Rate: § 59-2-901, et seq.
Property Taxes: § 59-2-101, et seq.
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Prosecution District: § 17-18-1.9
Protected Records, GRAMA: § 63G-2-305
Public and Open Meetings: § 52-4-101, et seq.
“Public Body” Defined, Open Meetings Act: § 52-4-103(8)
Public Buildings & Improvements, Bid Requirements: § 11-39-101, et seq.
Public Officers’ & Employees’ Ethics Act: § 67-16-1, et seq.
Public Records: § 63G-2-101, et seq.
Public Transit, County Option Sales Tax: § 59-12-2213, et seq.
Publication of Ordinance Summary: § 17-53-208
Publication Requirement of Ordinances: § 17-53-208
Purchasing Agent: § 17-53-307
Purchasing Goods & Property: § 17-50-312

Q
Qualifications for Elected Office: § 17-16-1
Quorum Requirement, Commission/Council: § 17-53-203

R
Real Property, Condemnation or Eminent Domain: § 78B-6-501, et seq.
“Record” Defined, GRAMA: § 63G-2-103(22)
Recorder, Consolidation with Surveyor: § 17-23-1(1)(b) and (c)
Recorder, Certification of Copies: § 17-21-4
Recorder, Functions and Duties: § 17-21-1, et seq.
Recorder, Wrongful Liens: § 38-9-3
Records Appeals, GRAMA: § 63G-2-401, et seq.
Records Ordinance, County, GRAMA: § 63G-2-701
Records, Commission/Council: § 17-53-209
Records, Open & Public: § 63G-2-101, et seq.
Recreational Facilities: §§ 11-2-1, et seq., 59-12-602(4)
Redevelopment Agencies, Changed to “Urban Renewal Project”: § 17C-2-101
Redevelopment Agencies: Title 17C
Referendum Elections: § 20A-7-601, et seq.
Regular Meetings, Commission/Council: § 17-53-204
Relatives, Employee, Nepotism: § 52-3-1, et seq
Removal from Office by Felony Conviction: § 17-16-10.5
Removal from Office by Judicial Procedure: § 77-6-1, et seq.
Rental Car Tax: § 59-12-1201
Required Attendance, County Officers, One Day Per Month: Repealed in 1980s
Revenue Power, Narrow Interpretation: § 17-50-302(1)(a)
Revocation of Constable’s Legal Authority: § 17-25a-1, et seq.
Roads and Highways: §§ 17-50-305, 17-50-309 & 72-3-103
Roads, Class B: § 72-3-103
Roads, Franchises: § 17-50-307
Room Tax: § 59-12-301
Rules & Regulations, Personnel System: § 17-33-5
Rules, Internal to Commission/Council: § 17-53-207

S
Salary Approval by Commission: § 17-16-14 & 19
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Sale of Real Property: § 17-50-312(4)
Sales & Use Tax, County Option: § 59-12-1101, et seq.
Sales & Use Taxes, General Provisions: § 59-12-101, et seq.
Sales Tax, Botanical, Cultural, Recreational & Zoological Funding (ZAP Tax): § 59-12-701, et seq.
Sales Tax, Motor Vehicle Rental: § 59-12-1201
Sales Taxes, Tourism, Recreation, Cultural, Convention (TRCC): § 59-12-601.1, et seq.
Sanitation, Solid Waste & Landfill: §§ 17-15-23, 19-6-503
Separation of Powers, Executive and Legislative: § 17-52-501(2)
Separation of Powers: § 17-53-201
Services to the Elderly: § 62A-3-102, et seq.
Settlement of Claims: § 17-50-401, et seq.
Sharing Tax & Other Revenue with Other Local Governments: § 11-13-214 & 215
Sheriff, Functions and Duties: § 17-22-1, et seq.
Sheriff, Jail Responsibilities: § 17-22-2(1)(g) and (h)
Sheriff, Maximum Jail Capacity: § 17-22-5.5
Sheriff’s Deputy Merit Commission: § 17-30-1, et seq.
Solid Waste: §§ 17-15-23, 19-6-503
Special and Local District Code: Titles 17B, 17C, 17D
Special Elections, Only if Expressly Permitted by Statute: § 20A-1-203(1) and (5)(a)
Special Elections: § 20A-1-203 & 204
Special Meetings, Commission/Council: § 17-53-205
Special Service District: § 17D-1-101, et seq.
Sports Facilities and Parks: §§ 11-2-1, et seq., 59-12-602(4)
State Prisoners, County Jail: §§ 64-13e-103 and 17-22-5(4)
State Procurement Code: § 17-53-225(1)
Status of Deputies: §§ 17-16-7, 17-16-8
Study Committee, Change in Form of Gov’t: § 17-52-301, et seq.
Subpoenas or Oaths, Commission/Council: § 17-53-203(3) and 217
Substance Abuse Services: §§ 17-50-318, 17-43-201, et seq., & 17-43-301, et seq.
Succession, in Emergencies: § 63K-1-401
Summary of Ordinance to be Published: § 17-53-208
Supervision of Elected Officials: § 17-53-106
Support of Arts, County Donations: § 17-50-320
Surveyor Duties, Consolidation with Recorder: § 17-23-1(1)(b) and (c)
Surveyor, Functions and Duties: § 17-23-1, et seq.
Swearing in of Elected Officials: §§ 17-16-6

T
Tax & Revenue Sharing with Other Local Governments: § 11-13-214 & 215
Tax Code: Title 59
Tax Deferrals & Exemptions: §§ 59-2-1101, et seq. & 59-2-1201 et seq.
Tax Levies, Property Taxes: § 59-2-901, et seq.
Tax Power, Narrow Interpretation: § 17-50-302(1)(a)
Tax Relief, Property Taxes: §§ 59-2-1101, et seq. & 59-2-1201 et seq.
Taxation Power: § 17-53-220
Taxation, Assessor’s Duties: §§ 17-17-1, et seq.; 59-2-1301, et seq.
Taxes, Sales & Use: § 59-12-101, et seq.
Term of Office Begins: §§ 17-16-6
Testing for Drugs, Employees: § 34-41-101, et seq.
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Tourism, Recreational, Cultural, Convention Facilities Tax (TRCC): § 59-12-601.1
Towns, Incorporation: § 10-2-125
Townships, Planning Commissions: § 17-27a-306
Transient Room Tax: § 59-12-301, et seq.
TRCC Tax: § 59-12-601.1, et seq.
Treasurer, Functions and Duties: § 17-24-1, et seq.
Twenty-Four-Hour Notice, Open Meetings Act: § 52-4-202(1)

U
Uniform Fiscal Procedures Act: § 17-36-1, et seq.
Uniform Tax Rate: Utah Const. art XIII, § 2(1)
Urban County Form of Gov’t: § 17-35b-302
Urban Renewal Projects (RDA): § 17C-2-101

V
Vacant Elected Office, Appointment by Commission/Council: §§ 17-53-104 & 20A-1-508
Vacant Elected Office, Political Party Nomination: §§ 17-53-104 & 20A-1-508
Vice-chair, Commission/Council: § 17-53-203
Voter Information Pamphlet: § 20A-7-402, 701, 702, 17-52-205

W
Weed Control: § 4-17-4 –11
Wildland Fires: § 65A-8-201, et seq.
Wrongful Liens, County Recorder: § 38-9-3

Z
Zoo, Arts and Parks Tax (ZAP): § 59-12-701, et seq.
Zoo: § 17-38-1, et seq.

235

NOTES

236

NOTES

237

NOTES

238

NOTES

239

5397 S. Vine Street • Murray, UT 84107
Phone (801) 265-1331
Fax (801) 265-9485
www.uacnet.org
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